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ARTICLES
THE NLRB TAKES NOTICE
TO THE MAX IN PARAMAX
Dennis M. Devaney
with
Susan E. Kehoe*"

I.

OVERVIEW

A. Paramax and its Significance

In a departure from the traditional interpretation of Section
8(b)(1)(A) of the National Labor Relations Act,' the National Labor
* BA., M.A., University of Maryland; J.D., Georgetown University; Member, National
Labor Relations Board.
** BA., Trinity College; M.A., ID., Tulane University; Assistant Chief Counsel to
Member Dennis M. Devaney of the National Labor Relations Board.
1. Section 8(b)(1)(A) of the National Labor Relations Act provides that[i]t shall be an unfair labor practice for a labor organization or its agents - (1)
to restrain or coerce (A) employees in the exercise of the rights guaranteed in
Section 7: Provided, That this paragraph shall not impair the right of a labor organization to prescribe its own rules with respect to the acquisition or retention of
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Relations Board (hereinafter "NLRB" or the "Board") recently issued
a decision, Paramax Systems Corp.,' that can be read as imposing an
affirmative duty on unions to provide information to all employees
working under union-security clauses requiring "membership in good
standing," regardless of whether an employee has requested the information or whether the union has engaged in unlawful conduct. The
Board's Order requires, not only that employees receive the information through notice-posting, the customary Board remedy for unfair
labor practices, but that the information be mailed to each employee
at his/her last known address.' I dissented from these aspects of the
Paramax Decision and Order. Paramaxraises important issues regarding Board authority over unions and the interpretation of longstanding
Supreme Court precedent denying the Board the power to order unions or employers to take action when no unlawful conduct has occurred.
In Paramax, a majority4 of the NLRB held that the respondents,
the International Union of Electronic, Electrical, Salaried, Machine
and Furniture Workers (UE) and UE Local 444,' violated Section
8(b)(1)(A)6 by maintaining a union-security clause requiring that

membership therein.
29 U.S.C. § 158(b)(1)(A) (1988).
Except where otherwise noted, all subsequent references to federal statutes shall be to

provisions of the National Labor Relations Act, as amended [hereinafter "NLRA" or "the

Act"].
2. International Union of Elec. Workers, Local 444 (Paramax Sys. Corp.), 311 N.L.R.B.
No. 105 (May 28, 1993).
3. Id. at 12-13.
4. Chairman James M. Stephens, then-Member Clifford R. Oviatt, Jr., and then-Member
John Neil Raudabaugh.
5. For the sake of convenience, I shall refer to the respondents collectively as "the Union."
6. Paramax, 311 N.L.R.B. No. 105 at 11. The Board unanimously adopted the administrative law judge's dismissal of charges that the Union's conduct violated § 8(b)(2) of the
Act, which provides that-

[i]t shall be an unfair labor practice for a labor organization or its agents - (2)
to cause or attempt to cause an employer to discriminate against an employee in
violation of subsection (a)(3) [see infra note 7] of this section or to discriminate
against an employee with respect to whom membership in such organization has

been denied or terminated on some ground other than his failure to tender the
periodic dues and the initiation fees uniformly required as a condition of acquiring
or retaining membership.
29 U.S.C. § 158(b)(2) (1988).
7. A union-security clause is a provision in a collective-bargaining agreement whereby

the employer and union agree that employees covered by the agreement, as a condition of
continued employment in the bargaining unit, must pay the union an initiation fee (if applicable) and dues or an agency fees in exchange for the union's services as a bargaining repre-
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employees "become and remain 'members of the union in good standing."", The Board majority also failed to clarify the judicial limits on
employee obligations to a union under a union-security provision.
Finding, as matters of fact, that Section 8(a)(3)9 and case law fail to
state precisely what union-security agreements can require employees
to do, that unions and employers frequently fail to explain to employees the limits on union-security obligations, and that employee confusion about such clauses is widespread, 0 the majority held that (1)
although the provision does not explicitly call for unlawful conduct,
the phrase "members in good standing" is ambiguous; (2) employees
will likely interpret the phrase as requiring more than simply remaining current with payments of dues and fees, and if they are not
downright incorrect about their obligations, they are, "[a]t a minimum," confused; (3) the Union's "fiduciary" duty of fair representation" as the unit employees' exclusive bargaining agent imposes an
affirmative obligation to "apprise all unit employees.., as to the
precise extent of their obligations and rights"; and (4) the Union must
inform each employee, by mail, that the only required condition of
employment under the union-security clause is to "tender uniform
initiation fees [if any] and dues."12
The majority rejected the Charging Party's13 efforts to style the
case as a Beck case, 4 finding that, as the General Counsel had alsentative. Parties are permitted to negotiate such agreements under the provisos to § 8(a)(3),
the section of the Act prohibiting employer discrimination against employees for participating
in or refraining from union activities. 29 U.S.C. § 158(a)(3) (1988). The provisos state:
Provided, That nothing in this Act...
shall preclude an employer from making
an agreement with a labor organization . . . to require as a condition of employ-

ment membership therein on or after the thirtieth day following the beginning of
such employment or the effective date of such agreement, whichever is the later ....
Provided further, That no employer shall justify any discrimination
against an employee for nonmembership in a labor organization (A) if he has
reasonable grounds for believing that such membership was not available to the
employee on the same terms and conditions generally applicable to other members,
or (B) if he has reasonable grounds for believing that membership was denied or

terminated for reasons other than the failure of the employee to tender the periodic
dues and the initiation fees uniformly required as a condition of acquiring or retaining membership.
29 U.S.C. § 158(a)(3) (1988).
8. Paramax, 311 N.L.R.B. No. 105 at 12.

9. 29 U.S.C. § 158(a)(3) (1988).
10. Paramax, 311 N.L.R.B. No. 105 at 6-7.

11. 1 shall refer to the "duty of fair representation" as the "DFR" throughout this article.
12. Paramax, 311 N.L.R.B. No. 105 at 11.

13. The charging party's attorney of record was Hugh L. Reilly of the National Right to
Work Defense Foundation, Springfield, Virginia.
14. Communications Workers of Am. v. Beck, 487 U.S. 735 (1988) (holding that a
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leged and litigated the case on the theory that the provision was
unlawful because it failed to inform employees of "General Motors
rights,"'" the issue of whether maintenance of the clause also violated Section 8(b)(1)(A) by failing to apprise employees of "Beck
rights" was not before the Board. 6
I dissented and would have adopted the administrative law
judge's dismissal of the complaint. 7 In my view, the factual basis
for the majority's finding of widespread confusion over the meaning
of "membership" or "membership in good standing" is unconvincing.

union violates its DFR if it expends, over the objections of nonmembers, funds collected
under a union-security clause on activities not related to its role as a bargaining representative).
The Supreme Court based its reasoning in Beck on the analogy between § 2, Eleventh
of the Railway Labor Act ("RLA") and § 8(a)(3). Id. at 745-47. See Ellis v. Railway Clerks,
466 U.S. 435 (1984); International Ass'n of Machinists v. Street, 367 U.S. 740 (1961).
RLA § 2, Eleventh provides, in pertinent part:
[A] labor organization. . . duly designated and authorized to represent employees . . . shall be permitted(a) to make agreements requiring, as a condition of continued employment,
that within sixty days following the beginning of such employment, or the effective
date of such agreements, whichever is later, all employees shall become members
of the labor organization representing their craft or class: Provided, That no such
agreement shall require such condition of employment with respect to employees to
whom membership is not available upon the same terms and conditions as are
generally applicable to any other member or with respect to employees to whom
membership was denied or terminated for any reason other than the failure of the
employee to tender the periodic dues, initiation fees, and assessments (not including
fines and penalties) uniformly required as a condition of acquiring or retaining
membership.
45 U.S.C. § 152 (1988).
The Supreme Court has interpreted a nonmember's right under the RLA to object to
and be relieved of the burden of supporting nonrepresentational activities as requiring affected
unions to reduce the dues and fees exacted from objecting nonmembers by the percentage of
total expenditures collected under union security agreements that is used for nonrepresentational activities. See Ellis, 466 U.S. at 443-44; Street, 367 U.S. at 765-70. A number of unions
representing employees under the NLRA, the Respondents among them, have instituted procedures to ensure that objecting employees are not charged for nonrepresentational activities.
The adequacy under the NLRA of some of these plans, including that of the Respondents, is
before the Board in a number of pending cases.
15. NLRB v. General Motors Corp., 373 U.S. 734 (1963) (holding that employer violated § 8(a)(5) of the Act by refusing to bargain over union's "agency shop" proposal, which
made union membership optional but mandated the payment of dues and fees by unit employees; such a proposal does not in itself violate § 8(a)(3) and is not prohibited by other
provisions of the Act).
Section 8(a)(5) provides in pertinent part: "It shall be an unfair labor practice for an
employer.., to refuse to bargain collectively with the representatives of his employees." 29
U.S.C. § 158(a)(5) (1988).
16. Paramax, 311 N.L.R.B. No. 105 at 3.
17. Id. at 13.
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The law governing union security has undergone few if any changes
between enactment of the Taft-Hartley Act in 1947 and the Beck
decision in 1988. The majority has also misconstrued precedent with
respect to the nature of the DFR,' and most significantly, the Supreme Court has consistently and unambiguously interpreted the
NLRA as not endowing the Board with the authority to find that a
union or an employer has violated the NLRA solely on the grounds
that contract language fails to disavow an unlawful purpose. 9 The
majority holding in Paramaxraises other troublesome and unanswered
questions. For example, what is the General Counsel's burden in
cases alleging that a union's failure to provide notice respecting the
"meaning" of union-security provision violates Section 8(b)(1)(A) and
must be remedied by an order to notify all employees of their statutory rights (as interpreted by the Supreme Court and the Board)? In
Paramax, the General Counsel's entire factual showing was that the
parties' contract contained a union-security clause requiring "membership in good standing" and that dues had been collected under it." If
the result in this case were based solely on the facts adduced by the
General Counsel, without relying on other assumptions made by the
majority, would maintenance of the clause constitute an unfair labor.
practice? If so, the majority's conclusion appears to be self-contradictory, as it finds that the clause is not facially unlawful. In any event,
the majority has ordered the union to perform remedial acts in the
absence of unlawful activity requiring a remedy." If. the General
Counsel is not required to come forward with evidence of unlawful
conduct other than the lawful phrasing of contract language, has the
Board majority, by finding a violation based on the General Counsel's
showing in Paramax, created a presumption that a lawful act, maintaining a contract provision that does not on its face call for unlawful
actions, is an unfair labor practice? If the inference that the union has
violated Section 8(b)(1)(A) is not irrebuttable, what showing would
rebut the General Counsel's case? Might evidence that employees had

18. Id.
19. NLRB v. News Syndicate Co., 365 U.S. 695, 699-700 (1961).
20. The General Counsel did not allege that the union had failed to inform employees of
their rights under the union-security clause, although the majority, apparently incorrectly,
assumed that the union had failed to do so. The General Counsel admitted in his brief that
the Union had provided information regarding Beck rights to nonmembers. Paramax, 311
N.L.R.B. No. 105 at 15 (Devaney, dissenting in part). It appears more likely than not that
such conduct on the union's part would reveal to members that they could, if they wished,
become nonmembers.
21. Paramax, 311 N.L.R.B. No. 105.

Published by Scholarly Commons at Hofstra Law, 1993

5

Hofstra Labor and Employment Law Journal, Vol. 11, Iss. 1 [1993], Art. 1
Hofstra Labor Law Journal

[Vol. 11:I1

been informed about the meaning of the clause in other contexts rebut
the General Counsel's case? If so, should the General Counsel be required at a minimum to allege that the union failed to provide such
information?

The majority's affirmative remedy - to "[n]otify each Paramax
unit employee in writing that the only required condition of employment under the union-security clause is the tendering of uniform
initiation fees (if any) and dues" - is also problematic since it
orders the union to go beyond the words of Section 8(a)(3) and represents a redaction, however brief, of judicial and administrative gloss
on the statute.' In addition, the majority ordered the union to mail
the notice to members as well as nonmembers, thereby arguably exceeding its statutory powers by interfering in internal union matters.2'
Finally, as the Board declined to reach the Beck issues, the information the majority ordered the union to disseminate may be fatally
incomplete as a statement of the limits on "membership" under the
provisos to Section 8(a)(3) because it ignores the limits on objecting
nonmembers' union security obligations set out in Beck. Thus, under
Section 103.40(e) of the Board's Proposed Rules -

Union Dues

Regulation,s which would require more extensive disclosure to all
22. Id. at 12.
23. Id. at 16-19.
24. Paramax, 311 N.L.R.B. No. 105.
25. 29 CF.R § 103.40 (1993).
Proposed Rule 103.40(e) provides:
Obligations of a labor organization to provide certain information to all employees.
[1] Each year, a labor organization must inform all bargaining unit employees, both
members and nonmembers, of the following rights:
[i] All employees have a right to become or remain full members of the Union;
[ii] All employees have a right to refuse to become or remain full members of
the union. All employees have a right to become or remain financial core
employees (thereby obligated to pay the equivalent of fees and dues to retain
their employment under a contractual union security provision);
[iii] All financial core employees, upon appropriate objection, have a right to
become or remain proportionate share payers (thereby obligated to pay only that
part of the union fees and dues charged for activities germane to the Union's
performance of the duties of an exclusive bargaining representative of employees in dealing with labor-management issues).
[Alternative A
[2] A labor organization shall give the employee the notification specified
above by mailing it to each employee at his/her last known address].
[Alternative B
[2] A labor organization will be deemed to have fulfilled its obligation
to notify employees who are full members of these rights by posting a notice
containing the above information in an accessible place where such notices are
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unit employees than the Paramax majority does, a notice in strict
compliance with the Paramax order could form the basis of another
charge and complaint alleging yet another failure to clear up "confu-

sion' among employees respecting their obligations under a unionsecurity clause.
The question of what circumstances, if any, trigger a duty under
Section 8(b)(1)(A) to inform employees of rights under the Act is
especially timely today. Advocates of the rights of objecting nonmembers as against the rights of the majority in a "union shop" are urging

the Board and courts to interpret Sections 8(b)(1)(A), 8(b)(2), and the
DFR broadly to find new unfair labor practices in the Beck area.'
Memorandum 88-14 of former NLRB General Counsel Rosemary

Collyer placed an affirmative obligation to notify only nonmembers of
Beck rightsY By contrast, the Board itself has staked out a more
customarily posted or by publishing it in a union publication received by all
members. A labor organization will be deemed to have fulfilled its obligation
to notify employees who are financial core employees and proportionate share
payers if it posts a notice on a bulletin board or other agreed-upon place in
the workplace where such notices are customarily posted or if it publishes the
information in a newsletter or other publication that it mailed to all unit employees, full members, financial core employees, and proportionate share payers
alike.]
[3] A labor organization shall provide the notice specified in paragraph
(e)(1) of this section, within 30 days after notice of their entry into the unit, to
all employees hired or transferred into the unit.

Id
26. In Beck, an amicus curiae brief urging the Court to affirm the judgment of the
Fourth Circuit Court of Appeals that unions could not charge objectors for nonrepresentational
activities was filed on behalf of Senator Jesse Helms and others; Harry Beck, the charging
party in Beck was represented by Edward Vieira, Jr. and Hugh L. Reilly. See supra note 13.
The Right to Work Defense Foundation submitted extensive commentary on the Board's Notice of Rulemaking and continues to represent individual charging parties in numerous cases
alleging violations of Beck rights.
27. Gen. Couns. Mem. 88-14 (Nov. 15, 1988). The Nov. 15, 1988 Memorandum, updated in part in Memorandum GC-92-5 (May 11, 1992), was intended to provide guidance to
the NLRB's regional offices in handling charges alleging violations of Beck rights. It states,
in relevant part:
If a union has a union-security clause covering statutory employees, and if it expends part of the funds collected thereunder on non-representational activities, that
union has an obligation to notify nonmember employees: (1) that a stated percentage of funds was spent in the last accounting year for non-representational activities; (2) that nonmembers can object to having their union-security payments spent
on such activities; and (3) that those who object will be charged only for representational activities. In addition, the union must notify the nonmembers that, if they
object, the union will provide detailed information concerning the breakdown between representational and non-representational activities.
Id.
I note that under GC 88-14, spending funds collected under the provision at issue on
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expansive position by tentatively positing an affirmative obligation to
provide notice, not only of rights described in Beck, but also of rights
inferred from other cases, and not only to nonmembers, but to members as well.' Further, on April 13, 1992, former President George
W. Bush issued an executive order titled "Notification of Employee
Rights Concerning Payment of Union Dues or Fees," under which
virtually all federal contractors were required to post notices to employees that "[u]nder Federal law, employees cannot be required to
join a union or maintain membership in a union in order to retain
their jobs."" This new employer duty was short-lived however, as on
February 1, 1993, President William J. Clinton rescinded the executive order creating it.'
The notion that a union has an affirmative obligation to notify
members and nonmembers of statutory and judicial rights and that the
failure to do so, standing alone, is a violation of Section 8(b)(1)(A) is
a relatively new development in NLRA law." It is based on a very

nonrepresentational activity is a condition for the disclosure requirement. The General Counsel
failed to allege that the Union here had made such expenditures. GC-92-5, intended to assist
regional personnel in answering telephone inquiries, does not mention the requirement of'
union-security clause. It does state that unions must disclose any window period for filing
objections.
28. See 29 C.FR. § 103 (Sept. 22, 1992), supra note 25 for relevant provisions.
29. Exec. Order No. 12,800, 57 Fed. Reg. 12,985 (1992). The pertinent part of the "Notice to Employees" reads:
Under Federal law, employees cannot be required to join a union or maintain
membership in a union in order to retain their jobs. Under certain conditions, the
law permits a union and an employer to enter into a union-security agreement
requiring employees to pay uniform periodic dues and initiation fees. However,
employees who are not [union members] can object to the use of their payments
for certain purposes and can only be required to pay their share of union costs
relating to collective bargaining, contract administration, and grievance adjustment.
If you believe that you have been required to pay dues or fees used in part to
support activities not related to collective bargaining, contract administration, or
greivance [sic] adjustment, you may be entitled to a refund and to an appropriate
reduction in furture [sic] payments.

Id.
30. In rescinding the order, President Clinton commented in part:
The effect of this order was distinctly antiunion as it did not require contractors to
notify workers of any of their other rights protected by the National Labor Relations Act, such as the right to organize and bargain collectively. By revoking this
order, I today end the Government's role in promoting this one-sided version of

workplace rights.
29 WEEKLY CoMP. PREs. Doc. 119 (Feb. 8, 1993).
31. This theory was rejected outright by the Supreme Court in Local 357, Int'l Bhd. of
Teamsters v. NLRB, 365 U.S. 667 (1961) (holding that the Board does not have the authority to order unions to agree to language assuring employees that they will operate hiring halls
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broad reading of a bargaining agent's DFR, and, as embodied in the
Proposed Rules, would impose more extensive obligations on unions
under the NLRA than courts have required when applying the RLA?
and First Amendment guarantees in cases in the transportation and
public sectors. The question posed for legal scholars is whether the
activist stance the Board majority struck in Paramax, and which the
Board proposes to strike in the Proposed Rules, is appropriate or
consonant with prior Board policy and binding precedent.
As with any allegation that conduct has violated the Act, the
Board's analysis begins by asking whether Congress has given the
Board the authority to find the conduct unlawful and to order a party
to change its conduct. In most cases, such questions were answered
long ago. However, the question here of the Board's authority to
order a union to notify each member and nonmember of judicial and
administrative interpretations of the Act has not been asked and answered

-

at least, not in the affirmative

-

until Paramax.

My dissent demonstrates that I am not satisfied with the
majority's answers to the questions Paramaxraises. This article focuses on Paramax and the law underlying the Board's opinions in greater detail because the two positions juxtapose differing views of Board
authority to regulate union conduct. This article critically examines
the building blocks of the Paramax decision - legislative history of
Sections 8(a)(3) and 8(b)(1)(A), Supreme Court interpretation of the
Board's authority under Section 8(b)(1)(A), the development of the
DFR, and the Supreme Court's Beck decisions and analogous cases
under the RLA and Constitution. My review of this material leads me
to conclude that Congress' grant of authority under Section 8(b)(1)(A)
did not give the Board the broad power the majority takes for granted
to order changes in union conduct, especially conduct relating to
members.
The history of the NLRA teaches that Section 8(b)(1)(A) is not a
grab bag provision covering any conduct displeasing to a particular
Board majority. Instead, the Congress that passed it understood it to
cover a narrow range of conduct - physical coercion, violence, and
threats of violence or economic reprisal in union campaigns. The
original parameters have widened somewhat as the experience of the
Board and courts determined that other union conduct restrained or
coerced employees. The range of Section 8(b)(1)(A) was expanded

in a nondiscriminatory manner). See infra text accompanying notes 174-75.
32. 45 U.S.C. §§ 151-188 (1988).
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further when the Board embraced the judicial doctrine of the DFR:
that Section 733 guaranteed employees the right to union representation free of arbitrary, irrational, or bad faith conduct and that the
failure to provide fair representation violated Section 8(b)(1)(A). But
the provision still retains a targeted focus, and the Supreme Court has
never hesitated to reverse the Board when its rulings have broadened
Section 8(b)(1)(A) too much. The Court has also regularly reminded
the Board that its authority over labor organizations is proscriptive
rather than prescriptive.
Before obligations like that ordered in this case or those implicit
in the Proposed Rules are imposed on more unions under the NLRA
either through rulemaking or case adjudication, I believe a broadened
discussion of the limits on the Board's authority under Section
8(b)(1)(A), as well as the scope of the Board's authority to protect
Section 7 rights from union restraint, coercion, or failure to accord
employees their statutory right to honest, rational, and good faith
representation, is required. The sheer number of issues converging in
Paramax illustrates the difficulty of drawing lines with respect to
union obligations to employees under the Act. This article is not an
addendum to my dissent in Paramax and I do not wish to revisit in
detail the majority's arguments. I agree with a large part of the
majority's discussion of the legislative and judicial background. I
believe, however, that a fuller picture of that history and precedent
will reveal far less "confusion" over the nature of union-security
provisions and a clearer sense of the limits placed on the Board's
authority to "fix" undesirable union conduct in areas Congress has not
regulated.

33. 29 U.S.C. § 157 (1988) provides:
Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own choosing,
and to engage in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection, and shall also have the right to refrain from any
or all of such activities except to the extent that such a right may be affected by
an agreement requiring membership in a labor organization as a condition of employment as authorized in section 8(a)(3).
The original Wagner Act endowed employees only with the positive rights to self-organization listed above. Section 7 was amended in 1947 by the Taft-Hartley Act to add protection of employees' right to refrain from such activity.
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B.

Paramax: The Case Below and Before the Board

Since about 1970, the union represented a unit of engineering
and quality control employees at Paramax's New York facilities.'
Paramax and the union have negotiated successive agreements, each
providing that:
[aIR present employees... and those who in the future enter the
bargaining unit, shall join the Union by the thirtieth day following
the beginning of their employment, or by the thirtieth day following
the effective date of this agreement, whichever is later, and continue
to remain members of the Union in good standing as a term and
condition of employment.'
The current agreement is effective from September 6, 1991 through
February 3, 1995.'
On November 6, 1991, Ferriso, a unit employee and Beck objector, filed a charge with the NLRB alleging that the union had violated employee rights under Section 7 and Pattern Makers' League v.
NLRB37 by maintaining agreements under color of Section 8(a)(3)
which purport to require that employees join and remain members of
the respondent'l Ferriso amended the charge on January 6, 1992 to
allege that the union-security provision also violated Section
8(b)(2).39 On January 15, 1992, the General Counsel issued a complaint alleging that the union violated Sections 8(b)(1)(A) and 8(b)(2)
by maintaining a union-security clause that requires employees to
remain members in good standing and "fails to state that the only
condition of continued employment... is the payment of initiation
fees and dues." Administrative Law Judge Steven Davis heard the
case on June 11, 1992 and issued his decision dismissing the complaint on November 12, 1992."'
The General Counsel made the same arguments to Judge Davis

34. Paramax, 311 N.L.R.B. No. 105 at 1.

35. Id.
36. Id.
37. 473 U.S. 95 (1985) (holding that the Board did not err in holding that any restraint
on resignation from membership in a union violates employees' rights under § 7 of the Act).

38. Paramax, 311 N.L.R.B. No. 105 at 1.
39. Id.
40. Id.
41. International Union of Elec. Workers, Local 444 (Paramax Sys. Corp.), Case No. 29CB-8176, N.L.R.B., ALT slip. op. (Nov. 12, 1992).
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and the Board: that the parties' union-security clause - requiring
membership "in good standing" - is facially unlawful and that maintaining it is a per se violation of Sections 8(b)(1)(A) and 8(b)(2)
because it fails to reflect limits the Supreme Court has placed on
employees' union-security obligations in that the clause does not state
that continued employment can be conditioned only on payment of
dues and fees.42 The General Counsel conceded that no case requires
a union-security clause to contain such language, but argued that
"membership in good standing" implies that employees are required
to satisfy obligations beyond merely paying fees and dues. 43 The
General Counsel sought an order that the union refrain from leading
employees to believe that their union-security obligation is greater
than the law permits and eliminate confusion about the obligations."
Judge Davis rejected these arguments, finding that the union had
not violated Section 8(b)(1)(A) by negotiating and maintaining the
clause, as its language was virtually identical to that of the Board's
model clause in Keystone Coat, Apron & Towel Supply Co.,' and
thus followed well-settled Board law.' Judge Davis also rejected the
General Counsel's arguments that the Board overruled Keystone in
Paragon Products Corp.,47 and alternatively, that if Keystone remained good law after Paragon, its model clause was deficient in
that "[membership or] member in good standing" did not reflect Section 8(a)(3)'s wording." Judge Davis viewed Paragon as overruling,
not the model language in Keystone, but the presumption that a union-security clause not conforming to the statute's language was unlawful, and reasoned that the General Counsel's "defective clause"

42.

Paramax, 311 N.L.R.B. No. 105 at 2.

43. Id.
44. Id. at 1.
45. International Union of Elec. Workers, Local 444 (Paramax Sys. Corp.), Case No. 29CB-8176, N.L.R.B., AL slip op. (Nov. 12, 1992). See Keystone Coat, Apron & Towel Sup-

ply Co., 121 N.L.R.B. 880 (1958) (holding that a union-security clause not facially conforming to the requirements of the Act or found unlawful in an unfair labor practice proceeding
will not bar an election; extrinsic evidence as to lawful administration of such a clause is not
admissible; the instant closed-shop agreement will not bar election petition). The "model"

clause in Keystone provides that "[i]t shall be a condition of employment that all employees
of the Employer covered by this agreement who are members of the Union in good standing
on the effective date of this agreement shall remain members in good standing." Id. at 885.
See infra note 113 for full text of Keystone model provision.
46. Paramax, AL slip op. at 6.
47. 134 N.L.R.B. 662 (1961) (holding that only union-security provisions previously

adjudged unlawful in an unfair labor practice proceeding or clearly calling for unlawful activity will fail to bar an election petition).
48. Paramax, AJ slip op. at 6.
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argument sought the result Paragon condemned - although the
clause is not illegal on its face, a presumption of illegality is being
applied to the union-security clause herein. 49 Finally, Judge Davis
concluded that unions are not obliged to reflect all changes in judicial
interpretation of the NLRA in their contract language.As noted above, the General Counsel reiterated arguments made
to Judge Davis in its exceptions. The Charging Party also excepted to
the dismissal, but employed a different analysis. Ferriso argued that
(1) the provision violated the Section 7 right to refrain from union
activities by requiring employees to "join" and "remain" union members; (2) the phrase "in good standing" forces employees to acquiesce
to a union's constitution and bylaws, again in violation of the right to
refrain; (3) the provision violates the policy of "voluntary unionism"
affirmed by the Supreme Court in Pattern Makers; (4) Pattern
Makers' approval of the Board's holding that any union bylaw or rule
restricting resignation is invalid should a fortiori cover clauses in
bargaining agreements, as they are more likely to impart information
to employees; (5) Pattern Makers prohibits unions from entering into,
maintaining, and enforcing union-security provisions requiring "membership in good standing" as a condition of employment;51 (6) Beck
defines periodic dues and initiation fees as the pro rata share of the
union's costs of collective bargaining, contract administration, or
grievance adjustment;52 (7) after Beck, Section 8(a)(3)'s language
misstates union-security law; the Board must apply Beck, regardless of
the wording of Section 8(a)(3), because Beck articulates "[a] rule of
law that is the product of judicial interpretation of a vague, ambiguous, or incomplete statutory provision [and] is no less binding than a
rule that is based on the plain meaning of a statute."53
The Board majority reversed Judge Davis's dismissal of the
Section 8(b)(1)(A) allegation, holding that the union breached the
DFR by its bad-faith negotiation of an ambiguous provision and its
failure to clarify it.' The majority traced the history of the union-

49. Id. at 7.
50. Id.
51. Pattern Makers, 473 U.S. 95.
52. Beck, 487 U.S. at 762-63.
53. Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103, 112 (1989).
54. Paramax, 311 N.L.R.B. No. 105 at 11. For reasons of space, I have had to summarize the majority's position quite briefly and I have mentioned or discussed only selected
aspects of the majority's reasoning and of my dissent. I do not intend the summary of the
majority opinion or the summary of my dissent to replace the opinions themselves, as no
summary can ever do justice to an argument. I urge my readers to examine the majority's
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security agreement from the Wagner Act, which permitted a union
and an employer to agree to a "closed shop," through the TaftHartley Act, which in 1947 amended the Wagner Act so that employers could no longer agree to hire only union members, but could
agree that all employees would be required to obtain union membership after being hired.5 The majority noted that the Board interpreted "membership" under the amended Section 8(a)(3) as permitting a
union and an employer to condition a unit employee's job only on
payment of dues and fees, and observed that the Board set out a
"model" union-security clause containing the "in good standing" language in Keystone, and later in Paragon," it overruled Keystone's
presumption that union-security provisions not conforming to the language of Section 8(a)(3) were unlawful. 8 The majority noted that the
Supreme Court in General Motors also viewed Section 8(a)(3) as
permitting parties to negotiate only a financial obligation to the union,' and that under Pattern Makers6' full union membership could
not be a condition of employment.' The majority noted that Beck'
extended the Supreme Court's holdings in RLA and Constitutional
(public sector) cases, finding that a union cannot force objecting
nonmembers covered by union-security agreements to finance activities not germane to its role as the bargaining agent,' and the majority found that a union which spent objecting nonmembers' dues and
fees on nonrepresentational activities breached its DFR and violated
Section 8(b)(1)(A).' The majority noted further that Beck had profoundly affected the interpretation of Section 8(a)(3) and had prompted a re-examination of the rights and obligations flowing from
Keystone's "model" union security provision.'
The majority found that neither the statute nor the case law
clearly defined the crucial terms "union shop" and "membership," that
Keystone had further muddied the waters by presenting a model
arguments, as well as my dissent, for themselves.
55. Id. at 3-4.
56. Keystone, 121 N.L.R.B. at 885.
57. Paragon, 134 N.L.R.B. at 666.
58. Id.
59. General Motors, 373 U.S. at 742.
60. Id.
61. Pattern Makers, 473 U.S. at 106.
62. Id.
63. Beck, 487 U.S. at 745.
64. Id.
65. Paramax, 311 N.L.R.B. No. 105 at 10.
66. Id. at 6.
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clause that deviated from the statute's language, and that unions and
employers frequently fail to explain the nature of employee obligations under such clauses.' The result, in the majority's view, is
widespread confusion about the meaning of "membership in good
standing."' As noted above, the majority held that while the phrase
"in good standing" does not render the clause unlawful on its face, as
it does not call for unlawful action, the phrase is ambiguous and
unions negotiating such ambiguous clauses without clarifying them
breach the DFR through bad faith and/or dishonest conduct.' Finally, the majority overruled the model clause in Keystone and ordered
the union to inform each unit employee by mail that his/her sole
obligation under the union-security provision was to pay dues and
fees.70
I dissented from the majority's finding that the union had violated Section 8(b)(1)(A). I argued that the majority had misapplied the
standards applicable under the duty of fair representation; I found no
basis for the majority's findings of fact that employee confusion over
union-security obligations is widespread; and I objected to the
majority's failure to require any factual showing by the General
Counsel to support his conclusions.71 Finally, I also argued that binding Supreme Court precedent foreclosed exactly the prescriptive "legislating" in which the Board had engaged in by ordering a remedy on
the basis of lawful conduct.'

H. LEGISLATIVE AND JUDICIAL BACKGROUND
OF PARAMAX'S TWO OPINIONS
A. Section 8(b)(1)(A) and Employee Freedom
from Union Restraint and Coercion
Modem American labor relations law received its formal baptism
with the enactment of the Wagner Act in 1935, which recognized

employees' rights to unionize for collective bargaining, prohibited
employers from interfering with, restraining, coercing, or discriminating against employees with respect to their exercise of that right and

67.
68.
69.
70.
71.
72.

Id. at
Id. at
Id.at
Id.
Id. at
Id.at

6-7.
7.
11.
13-14 (Devaney, dissenting in part).
19 (Devaney, dissenting in part).
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from refusing to bargain with unions chosen by a majority of their
employees. The Wagner Act also accorded unions the right to negotiate a "closed shop" agreement with an employer, under which the
employer would hire only individuals who were already union members.
In 1947, however, the Taft-Hartley Act amended the Wagner Act
in several relevant respects. First, the Wagner Act contained no prohibitions against union conduct - as Representative Allen stated,
"[u]nder the interpretation of these acts [the Wagner Act and the
RLA], unions can do no wrong."' Responding to the arguments of
Wagner Act critics that unions' unregulated use of economic weapons
had been detrimental to the nation's economy and to employer and
employee rights, Congress added Section 8(b) in the Taft-Hartley Act,
which created several union unfair labor practices and gave the NLRB
the authority to order unions to cease certain actions and to remedy
their effects. By and large, Section 8(b)'s prohibitions target specific
union practices that arose after the Wagner Act and that Wagner Act
critics deemed harmful to the economy or unfairly advantageous to
unions over employers or employees.
One provision however, Section 8(b)(1)(A), contains an apparently broader sanction: it prohibits a union from "restrain[ing] or
coerc[ing] employees in the exercise of the rights guaranteed in section 7; Provided, That this paragraph shall not impair the right of a
labor organization to prescribe its own rules with respect to the acquisition or retention of membership therein."74
The drafting and passage of Section 8(b)(1)(A)'s parent provision
and the ultimate approval, over President Harry S. Truman's veto, of
the compromise provision that became Section 8(b)(1)(A) of the Act
were impelled by Wagner Act critics' perception that violence and
threats of violence or economic reprisals were marring union organizational drives. More than any other provision of the highly controversial Taft-Hartley Act, the crafting of an unfair labor practice covering union "restraint and coercion" of employees in the exercise of
Section 7 rights represented the compromise of passionate support for
such legislation and equally passionate opposition to it.
The bill originally reported to the Senate by its Committee on
Labor and Public Welfare contained no restraints, on union conduct
73. 93 CONG. REC. 3523 (daily ed. Apr. 30, 1947) (statement of Rep. Allen), reprinted
in SENATE CoMm. ON LABOR AND Puuc Wm.LFARE, 93D CONO., 2D SESS., LEOISLAT;TE
HISTORY OF THE LABOR MANAGEMENT Ac, 1947, at 602 (1974).
74. 29 U.S.C. § 158(b)(1)(A) (1988).
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toward employees.75 Five senators on the committee, including key
Senate floor managers Ball and Taft, issued a separate declaration of
their intent to amend the bill on the Senate floor to make it an unfair
labor practice for a union or its agents to, in the words of Senator
Ball's proposed amendment, "interfere with, restrain, or coerce"
employees' exercise of Section 7 rights.76 The Senate deleted "interfere with" after Senator Ives of New York expressed the fear that the
words, taken literally, could make nearly any urging of a worker to
join a union a potential violation of Section 8(b)(1)(A).' The bill
that passed the Senate contained the language of Section 8(b)(1)(A) as
it is today.78 The original bill that passed the House, however, could
hardly have entered the legislative debate in a more radically different
form.79 It imposed sanctions on union and even employee conduct
toward employees under several provisions. Specifically, the House
bill provided in Section 8(b)(1) that
It shall be an unfair labor practice for an employee, or for a representative or any officer of a representative, or for any individual
acting for or under the direction of [any] representative, or for or
under the direction of any officer thereof(1) by intimidating practices, to interfere with the exercise by
employees of rights guaranteed in section 7(a) or to compel or
seek to compel any individual to become or remain a member of
any labor organization;'
in Section 8(c) that
It shall be an unfair labor practice for a labor organization or any
officer thereof, or for any individual acting for or under the direc-

75. 93 CONG. REC. 4142 (daily ed. Apr. 25, 1947) (statement of Sen. Taft), reprinted in
SENATE COMM. ON LABOR AND PUBLIC WELFARE, 93D CONG., 2D SESS., LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS ACT, 1947, at 1025 (1974).
76. 93 CONG. REC. 4299 (daily ed. Apr. 30, 1947), reprinted in SENATE COMM. ON
LABOR AND PUBLIC WELFARE, 93D CONG., 2D SESS., LEGISLATIVE HISTORY OF THE LABOR
MANAGEMNT RELATIONS ACT, 1947, at 1138-39 (1974).
77. Id.
78. H.R. 3020 80th Cong., Ist Sess. (1947) (passed by the Senate on May 13, 1947),
reprinted in SENATE COMM. ON LABOR AND PUBLIC WEFARE, 93D CONG., 2D SESS., LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS ACT, 1947, at 226-91 (1974).
79. H.R. 3020, 80th Cong., 1st Sss. (1947) (passed by the House of Representatives on
Apr. 17, 1947), reprinted in SENATE COMM. ON LABOR AND PUBLIC WELFARE 93D CONG.,
2D SESS., LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS Acr, 1947, at
158-225 (1974).
80. Id. at 178-79.
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tion of a labor organization or for or under the direction of any
officer thereof (1) to interfere with, restrain, or coerce individuals in the exercise of rights guaranteed in section 7(b)."1
and in Section 12(a) that
(a) The following activities, when affecting commerce, shall be
unlawful concerted activities:
(1) By the use of force or violence or threats thereof, preventing
or attempting to prevent any individual from quitting or continuing in the employment of, or from accepting or refusing employment by, any employer; or by the use of force, violence, physical
obstruction, or threats thereof, preventing or attempting to prevent
any individual from freely going from any place and entering
upon an employer's premises, or from freely leaving an
employer's premises and going to any other place; or picketing
an employer's place of business in numbers or in a manner otherwise than is reasonably required to give notice of the existence
of a labor dispute at such [a] place of business; or picketing or
besetting the home of any individual in connection with any
labor dispute.'
The Conference Committee, charged with reconciling the different bills passed by the Senate and the House, recommended to Congress a compromise bill containing Section 8(b)(1)(A) as it ultimately
appeared in the Taft-Hartley Act.' As the House Conference Committee report states:
This provision of the Senate amendment... covered all the activities which were proscribed in Section 12(a)(1) of the House bill as
unlawful concerted activities and some of the activities which were
proscribed in the other paragraphs of section 12(a) ...

81. Id. at 179.
82. HILR. 3020, 80th Cong., 1st Sess. (1947), reprinted in SENATE COMM. ON LABOR
AND PUBLIC WELFARE, 93D CONG., 2D SESS., LEGISLATIVE HISTORY OF THE LABOR MAN-

AGEMENT RELATIONS ACT, 1947, at 178-79, 204-05 (1974).
83. H.R. CONF. REP. No. 510, 93d Cong., 2d Sess. (1947), reprinted in SENATE COMM.
ON LABOR AND PUBLIC WELFARE, 93D CONG., 2D SESS. LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS ACTr, 1947, at 546 (1974).

84. Id. The conduct treated in "other paragraphs of 12(a)" covers, generally: picketing a
secondary employer, sympathy strikes, featherbedding, recognitional picketing, or picketing to

compel cessation of practices for which the Act provides a remedy; and collusion to fix
wages. H.R. 3020, 80th Cong., 1st Sess. (1947), reprinted in SENATE COMM. ON LABOR AND
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As can be seen from the prohibitions of Section 12(a)(1), the
Conference Committee's provision would apply to a union's use of
force or violence against employees to limit their free movement
between jobs and to and from current jobs. During floor debate, critics of the Conference Report as well as its proponents understood it
to prohibit violence, mass picketing, sitdown strikes, and other ways
of recruiting workers into unions that, Wagner Act critics believed,
met with success by hampering employees' sense of safety and personal freedom. Critics of the provision, interpreting it to refer only to
actual violence, asked whether such conduct was not properly the
subject of state law and whether a federal prohibition of conduct
already unlawful in every state, such as trespassing, creating a public
disturbance, and the like, would subject unions to double jeopardy.
Senator Taft, however, viewed the language as going beyond violence
to include threats, but still in the area of organizational campaigns:
An employer cannot go to an employee and say, "if you join this
union you will be discharged." He cannot go to an employee and
threaten physical violence. He cannot employ police to accomplish
that purpose .... Why should a union be able to go to an employee and threaten violence if he does not join the union? Why
should a union be able to say to an employee, "If you do not join
this union we will see that you cannot work in the plant"? What
possible distinction can there be between an unfair labor practice of
that kind on the part of an employer and a similar practice on the
part of a union? We know that such things have actually occurred.
We know that men have been threatened .... That [practice] is
just as reprehensible and just as limiting on the rights of the employees guaranteed by the Wagner Act as [such acts are] on the
part of employers.'
One aspect of Section 8(b)(1)(A)'s application that was not fully
illuminated in the committee reports or during debate was whether the
provision outlawed union misrepresentations in election campaigns.
No floor manager contended that union misrepresentations were covered, and Senator Ball indicated that he believed that a misrepresentation would not ordinarily constitute the type of conduct at which

PuBLIc WELFARE, 93D CONG., 2D SEsS., LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT
RELATIONS ACT, 1947, at 204-07 (1974).
85. 93 CONG. REc. 4142 (daily ed. Apr. 25, 1947) (statement of Sen. Taft), reprinted in
SENATE COMM. ON LABOR AND PUBLIC WELFARE, 93D CONG., 2D SEsS., LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS ACT, 1947, at 1025 (1974).
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Section 8(b)(1)(A) was directed: threats or coercion. "What we are

talking about is threats of violence or of reprisal and that sort of
thing in
an organization campaign, or perhaps in an organizational
86

strike."
After passage of Section 8(b)(1)(A), the Board and courts interpreted it as directed at physical violence and intimidation by unions

and their agents and threats of economic action against specific individuals to compel them to join." Section 8(b)(1)(A) was applied to

remedy union threats, not only of violent retaliation against employees
if they did not join the union, but also to threats of harm to employ-

ees in their working lives, for example, statements that if they did not
join the union, they would lose their jobs if the workplace was later
unionized, or other threats of violence or economic reprisal.' Section
8(b)(1)(A) was also applied to violent or threatening behavior during
strikes, such as the destruction of an employer's property in a manner

which threatened those who wished to work. 9
Soon after passage of Taft-Hartley, another type of conduct held

to restrain or coerce employees was union attempts to stretch unionsecurity clauses to impose obligations on employees beyond those
permitted by Section 8(a)(3), also the product of an amendment to the

Wagner Act by the Taft-Hartley Act.'o Before examining the limits
of Section 8(a)(3) on the union's control over hiring and union membership, several relevant factors in the early history of Section
8(b)(1)(A) should be stressed. The provision the Senate passed over
President Truman's veto was narrow. It was directed at a relatively
well-defined target: violence, economic reprisals and threats thereof,

and physical coercion during union campaigns. Nothing in the legis-

86. 93 CONG. REc. 4560 (daily ed. May 2, 1947) (statement of Sen. Ball), reprinted in
SENATE COMM. ON LABOR AND PUBLIc WELFARE, 93D CONG., 2D SESS., LEGISLATIVE HISTORY OF THE LABOR MANAGEMNT RELATIONS ACr, 1947, at 1202 (1974).

87. Threats to expel employees from the union were not generally viewed as violating §
8(b)(1)(A), however, see, e.g., American Newspaper Publishers v. NLRB, 192 F.2d 782 (7th
Cir. 1951) (holding that union did not violate § 8(b)(1)(A) by threatening to expel employees
from membership in view of proviso; however, union did violate § 8(b)(1)(A) by insisting
that employer hire only union foremen as part of closed-shop scheme and by insisting on
closed shop).
88. See Perry Norvell Co., 80 N.L.R.B. 225, 242 (1948) (holding that threats of bodily
harm to nonstrikers and job applicants and assault on employees by members of independent
union violated § 8(b)(1)(A)).
89. See North Elec. Mfg. Co., 84 N.L.R.B. 136, 136 n.2 (1949) (picketing during strike
for recognition violated § 8(b)(1)(A) only insofar as it physically prevented employees from
entering or leaving building).
90. See discussion infra part H-B.
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lative history indicates that Congress intended Section 8(b)(1)(A) to
grant the Board broad authority to review union conduct. 91 On the
date Taft-Hartley was passed, Section 8(b)(1)(A) prohibited only vio-

lence, physical coercion, economic coercion, and threats of violence
and economic coercion. Unions were clearly authorized by the law to

recruit employees through persuasion and propaganda.
B.

Section 8(a)(3), Union Security, and Voluntary Unionism

In 1935, the Wagner Act codified in Section 8(3)' a union's
right to negotiate a "closed shop" agreement, whereby an employer
agreed that union membership was a condition of hire as well as of

employment. Congress also viewed Section 8(3) in 1935 as protecting
contractual provisions requiring lesser forms of union security, including agency fee agreements, as well as the closed shop.' As the Supreme Court noted in General Motors,
[t]he prevailing administrative and judicial view under the Wagner
Act was or came to be that the proviso to § 8(3) covered both the
closed and union shop, as well as less onerous union-security arrangements, if they were otherwise legal ...."The short answer is
that § 8(3) merely disclaims a national policy hostile to the closed
shop or otherforms of union-security agreement."'

91. See SENATE COMM. ON LABOR AND PUBLIC WELFARE, 93D CONG., 2D SEss., LEGIsLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS ACT, 1947 (1974).

92. Section 8(3), which was amended in 1947 by the Taft-Hartley Act, provided:
[i]t
shall be an unfair labor practice for an employer - (3) By discrimination in
regard to hire or tenure of employment or any term or condition of employment to
encourage or discourage membership in any labor organization: Provided, THat
nothing in this Act . . .shall preclude an employer from making an agreement
with a labor organization... to require as a condition of employment membership
therein . . .if such labor organization is the representative of the employees as
provided in section 9(a), in the appropriate bargaining unit covered by such agreement when made.
29 U.S.C. § 158(a)(3) (1988).
93. Public Serv. Co. of Colo., 89 N.L.R.B. 418 (1950). See also Algoma Plywood &
Veneer Co. v. Wisconsin Employment Relations Bd., 336 U.S. 301, 307 (1949). I note also
that between 1935 and 1947 the "closed shop" was far from a universal phenomenon. In
1946, 30% of employees covered by collective-bargaining agreements worked in closed shops;
44% of employees covered by collective bargaining agreements worked in shops with a union-security provision other than the closed shop. 93 CONG. REC. 6662 (daily ed. June 6,
1947) (statement Sen. Murray), reprinted in SENATE COMM. ON LABOR AND PUBLIC WELFARE, 93D CONG., 2D SEss., LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS

ACT, 1947, at 1578 (1974).
94. NLRB v. General Motors Corp., 373 U.S. 734, 739-40 (1963) (emphasis in original;
citations omitted).
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In 1947, however, reflecting the view of a majority in Congress
that the Wagner Act closed shop had led to abuses," the TaftHartley Act amended the Wagner Act to limit union power to compel
membership by amending Section 8(3) to permit employers and unions to agree to a unit into which employers could hire nonmembers
who must acquire membership within thirty days after hire, but outlaw units or shops composed solely of workers who were union
members when hired.' The two provisos now contained in Section
8(a)(3) also limit a union's grounds for seeking an employee's discharge for lack of membership to the employee's failure to pay fees
and dues. To Senator Taft, the latter change was the more important.
In his May 9, 1947 remarks to the Senate recommending passage of
the Conference Committee's compromise bill, Taft articulated a strong
belief that the union shop often worked well and the amendments
should not outlaw it:
[The bill permits the union shop, which is the customary form of
employment in the United States .... In the bill we say that the
employee must join the union within 30 days after he is employed
[and] that if at that time the union will not admit the employee as a
member of the union, on the same terms and conditions as those on
which any other member of the union is admitted to it nevertheless
the employer can continue to employ that man. That provision takes
care of arbitrary [union] rules .... We further provide in the bill
that if a man is fired by the union for some reason other than nonpayment of dues, the employer does not have to discharge
him .... The union can discharge [an employee] from union membership if it wishes to do so, but the employer does not have to

95. The perceived abuses of the closed shop that Congress sought to correct in TaftHartley were, in the main, somewhat different from those on which contemporary attacks
focus, such as a private organization's power to compel membership and financial support
from unwilling individuals. Critics of the closed shop under the Wagner Act contended that it
allowed unions to monopolize employment in a unionized market by limiting membership or
closing membership rolls altogether. Wagner Act critics also cited the "permit system," whereby employees who had not paid initiation fees were given temporary work permits. In some
cases, permits enabled workers to spread initiation fees over several paydays; in others, however, nonmembers were forced to pay the union for each day worked. See Phillip Taft, Internal Affairs of Unions and the Taft-Hartley Act, 11 INDus. & LAB. REL. REV. 354, 355-56
(1958). Congressional criticism of the Wagner Act closed shop focused on these effects during the debates over the Taft-Hartley Act, and for many in Congress an intent to return
control of hiring to employers rather than to widen the individual freedoms of workers motivated passage of § 8(a)(3). See Robert Abelow, Management Experience under the TaftHartley Act, 11 INDus. & LAB. REL. REV. 360, 362 (1958).
96. See supra note 7 for the text of the § 8(a)(3) provisos.
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discharge him from employment.
My own philosophy is that we have to decree either an open shop
or an open union. The committee decreed an open union. I believe
that will permit the continuation of existing relationships, and will
not violently tear apart a great many long-existing relationships and
make trouble in the labor movement; and yet at the same time it
will meet the abuses which exist.'
When Senator Donnell, trying to shift discussion of the amendment of
Section 8(3) to union security's restrictions on individual worker's
rights, asked if prohibiting an agreement to hire only union members
differed, in principle, from permitting an agreement that a worker
who fails to join the union within thirty days after hire will lose
his/her job, Taft reiterated that the committee's approach was economic, not ideological:
Probably there is no difference in constitutional principle, but there
is a great difference in economic principle. In the first place, if an
employer can only employ union members, there is no freedom of
labor; under those conditions a man cannot get a job unless he is a
member of the union.
[Under the Conference Committee bill] a man can get a job
with an employer and can continue in that job if, in effect, he joins
the union and pays the union dues. In such case there is a fluidity
Otherwise, the unions would be frozen tight shut,
of labor ....
and apprenticeship could be restricted to such an extent that thereafter no one could join a union without the consent of the union ....
[Under the Conference Committee bill] a man who is looking
for work will be much more able to obtain employment and much
less subject to the orders of the union than [under] an absolute
closed-shop agreement ....
I do not think I can go any further than to say that so far as

97. 93 CONG. REc. 5087-88 (daily ed. May 9, 1947) (statement of Sen. Taft), reprinted
in SENATE COMM. ON LABOR AND PuBLIc WELFARE, 93D CONG., 2D SESS., LEGISLATIVE
HISTORY OF THE LABOR MANAGEMENT RE.ATIONS Acr, 1947, at 1420 (1974) (emphasis

added).
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the so-called legal principle of constitutional right is concerned,
there is no distinction between the two cases ....
[W]e are trying

to be strictly practical and..

not to go into the broader fields of

the rights of particular persons."

Senator Taft's remarks clarify three matters relevant to our consideration of union security under Section 8(a)(3). First, the Conference Committee took a nuts-and-bolts approach to union security: to
fix what did not work and ensure open labor markets, to leave alone
what did work and permit a union membership obligation once an
employee has been hired, and to leave untouched broader issues of
possible individual employee rights as against those of the collective
workplace majority. Second, the Conference Committee bill was narrowly targeted at perceived abuses and was not a tool to disrupt
union security agreements where they had worked satisfactorily.
Third, the Conference Committee drafted the Section 8(a)(3) provisos,
and the Senate voted on them, fully aware that by "membership" the
Conference Committee drafters meant exclusively the payment of dues
and fees.
In addition, the legislative history makes clear that Congress was
also concerned with preserving the right of unions to impose certain
obligations on employees: as the Supreme Court noted in General
Motors, the provisos to Section 8(a)(3)
were intended to accomplish twin purposes. On the one hand, the
most serious abuses of compulsory unionism were eliminated by
abolishing the closed shop. On the other hand, Congress recognized
that in the absence of a union-security provision "many employees
sharing the benefits of what unions are able to accomplish by collective bargaining will refuse to pay their share of the cost"....
Consequently, under the new law "employers would still be permitted to enter into agreements requiring all the employees in a
given bargaining unit to become members 30 days after being
hired," but "expulsion from a union cannot be a ground of compulsory discharge if the worker is not delinquent in paying his initiation fee or dues."

The General Motors Court also noted Taft's remarks that the
Conference Committee bill was virtually the same as the Canadian
rule, whereby the employee must pay dues "'even though he does not

98. Id. at 1421.
99. General Motors, 373 U.S. at 740-41 (citations to quoted legislative history omitted).
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join the union,' and that if he pays the dues without joining he has
the right to be employed. ' ' "w
The Board's early interpretation of Section 8(a)(3) illustrates
what Taft meant when he stated that the Conference Committee,
faced with a choice of mandating an open shop or an open union,
chose an open union. 1 In Union Starch & Refining Co.2 the
Board spelled out its understanding of the Section 8(a)(3) provisos. At
the union's request, Union Starch discharged three employees for
refusing to join the union, although they tendered cash equal to
members' dues and fees.ln The Board held that an employee who
tendered to a union with a "valid union-shop contract an amount
equal to the initiation fees and accrued dues thereby brings himself
within the protection from discharge contained in the provisos of Section 8(a)(3) and Section 8(b)(2) of the amended Act."'"° The Board
found that the provisos of Section 8(a)(3) set out
two separate and distinct limitations on the use of the... unionsecurity agreements permitted by the Act. Proviso (A) protects from
discharge for nonmembership in the contracting union any employee
to whom membership is not available for some discriminatory reason; i.e., any reason which is not generally applicable. Proviso (B)
protects employees who have tendered the requisite amount of dues
and initiation fees and been denied membership for any other reason, even though that reason be nondiscriminatory."
The dischargees in Union Starch, who refused to take the union
oath on religious grounds, but tendered the equivalent of dues and
fees, "were willing to comply with the only term or condition for
membership which we think can, under the provisos, legally be enforced by discharge - the tender of the periodic dues and the initiation fees uniformly required."'" The Board held that the employer
violated Section 8(a)(3) and that the union violated Sections
8(b)(1)(A) and 8(b)(2) in connection with the discharges, and ordered
the parties to make the employees whole for losses arising out of

100. Id. at 743 n.9 (citation to legislative history omitted).
101. See supra text accompanying note 97.
102. 87 N.L.R.B. 779 (1949), enforced, 186 F.2d 1008 (7th Cir.), cert. denied, 342 U.S.

815 (1951).
103.
104.
105.
106.

Id.
Id. at 781.
Id. at 783.
Id. at 785.
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their discharges.1" With respect to the Section 8(b)(1)(A) violation,
the Board ordered the posting of a notice explaining that the union
would not restrain or coerce employees "in the exercise of their right
to refrain from

. . .

concerted activities

. . .

except to the extent that

such right may be affected by an agreement requiring membership in
a labor organization ...

as authorized by Section 8(a)(3) of the

Act.,,108
The Union Starch holding that the employees satisfied their
union-security obligation by tendering dues and fees demonstrates that
from the earliest cases after Taft-Hartley's enactment, the Board understood that unions could demand nothing more from employees
under Section 8(a)(3) "membership" than the equivalent of fees and
dues. The "closed union," so bitterly opposed by Wagner Act critics,
whereby a union could pick its members according to any standards it
chose, was a thing of the past. A collective bargaining agreement
could require that each employee become a "member" within thirty
days, but as the Board consistently held, and the Supreme Court
noted later in General Motors, "membership" meant only the satisfaction of a financial obligation."° Thus, as far as getting and keeping
a job was concerned, any person... willing to pay dues and fees
could acquire union "membership" - hence Senator Taft's view that
Section 8(a)(3) opened the unions rather than the shops.
Thus, from the emergence of Section 8(a)(3)'s provisos out of
the Conference Committee in May 1947, to the Beck decision in
1988, Congress, the Board, and the courts have consistently interpreted Section 8(a)(3) as empowering employers and unions to negotiate
only a modified union shop, still called a "union shop" by Senator
Taft, but more accurately understood as an "agency shop," a unit in
which formal union membership is optional but in which all employees who choose not to become union members pay an "agency fee,"
usually equal to the initiation fees and dues charged to members, but
never lawfully in excess of those amounts. The remedial standard for
the Section 8(b)(1)(A) violations set out in Union Starch required the
posting of a notice by the union promising to cease and desist from

107.

Id. at 788.

108. Id. at 789.
109.

General Motors, 373 U.S. at 742.

110. Any person, that is, not otherwise barred from job or union by gender or ethnic
origin. See infra notes 126-29 and accompanying text, for discussion of the origin of the

DFR in Supreme Court cases requiring unions to accord equal representation to black work-
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restraining or coercing employees."'
The wording of a union security clause also became important in
other NLRA-monitored activity; for example, a valid collective bargaining agreement bars petitions for decertification elections and for
representation elections by outside unions during the contract's term.
As an illegal union-security provision could invalidate a contract, a
petition for election could rise or fall on the wording of a unionsecurity clause. Nine years after Union Starch, the Board held in
Keystone Coat, Apron & Towel Supply Co. that contracts would bar
elections except when the union-security clause had been held unlawful in an unfair labor practice case, or on its face did not comport
with Section 8(a)(3)." 2 Keystone set out "the maximum permissible
[union-security clause language] in conformity with the requirements
of the Act."". Although the Keystone language does not correspond
precisely to the wording of the first proviso to Section 8(a)(3), the
Board did not deviate from its holding in Union Starch that the maximum obligation that a union may lawfully impose on nonmembers
under Section 8(a)(3) is the financial obligation to pay dues, and
where applicable, initiation fees."4

111. Union Starch, 87 N.L.R.B. at 789.
112. Keystone Coat, Apron & Towel Supply Co., 121 N.L.R.B. 880, 883-84 (1958).
113. Id. at 885. The Keystone provision reads:
It shall be a condition of employment that all employees of the Employer covered
by this agreement who are members of the Union in good standing on the effective date of this agreement shall remain members in good standing and those who
are not members on the effective date of this agreement shall, on the thirtieth day
[or such longer period as the parties may specify] following the effective date of
this agreement, become and remain members in good standing in the Union. It
shall also be a condition of employment that all employees covered by this agreement and hired on or after its effective date shall, on the thirtieth day following
the beginning of such employment [or such longer period as the parties may specify] become and remain members in good standing in the Union.
Id.
114. See also Paragon Prods. Corp., 134 N.L.R.B. 662 (1961). In Paragon the Board applied NLRB v. News Syndicate to hold that only clauses previously found unlawful in an
unfair labor practice proceeding or clearly calling for illegal actions would fail to bar an
election. Id. at 664. The Paramax majority views Keystone as having been "sharply limited"
by Paragon. Paramax, 311 N.L.R.B. No. 105 at 4-5. Although the majority concedes that
Paragon reversed Keystone's presumption that union-security clauses failing to conform to the
statutory language were unlawful, it appears to hint that, while Paragon did not discuss the
wording of the Keystone model clause, the Keystone clause's viability was questionable after
Paragon because Keystone was seldom cited, and because the legality of the model clause
was never challenged. Id. at 5. While this is true of published cases, questions arise in representation cases of the lawfulness of the language of union-security clauses in cases disposing
of requests for review of directions of election, which orders are seldom published. In this
area, the Board has consistently held that a union-security clause that follows Keystone will
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Keystone's use of "membership in good standing" to describe
employees' maximum union-security obligation was not in the least
arbitrary, although the General Counsel's arguments and the majority
opinion in Paramax suggest otherwise. The Board and the courts used
"membership in good standing" before and after Taft-Hartley to describe employees' obligations to unions. In post-Taft-Hartley cases,
"in good standing" meant acquiring "membership" within thirty days
and satisfying one's financial obligation to the union, payment of
dues and fees, and nothing more."' In Firestone Tire & Rubber
Co.,"'6 the Board found that an employee who was behind in his
dues, although the union never expelled him, had lost his "good
standing" with the union, and therefore fell under Section 8(a)(3)'s
provisos. The Board stated its premise as follows:
Congress intended by the word "membership" to permit a requirement of membership in good standing. The proviso to the original
Wagner Act was couched... in precisely the same terms as is the
proviso t6 the amended Act: It permitted an agreement to require as
a condition of employment "membership" in a union. The word
"membership" in that proviso was consistently construed in Wagner
Act cases, in accordance with established contractual practice in the
field of labor relations, as sanctioning contracts requiring membership "in good standing." . .. The amended Act, with its amended
provisos, does not change the type of membership permitted to be
made a condition of employment, although it permits a discharge for
loss of "membership" only when such membership is lost for failure
to tender periodic dues or initiation fees. Thus, the substantial alterations made by the amendments limit the grounds on which goodstanding membership must be lost in order to legalize discrimination, but do not change the kind of membership that must be
lost."'
Thus, it is apparent that the Board intended the phrase "in good
standing" to clarify the meaning of the statutory term "membership."

bar an election.
115. See, e.g., Local 803, Boilermakers, 107 N.LR.B. 1011 (1954), enforced, 218 F.2d
299 (3d Cir. 1955).
116. 93 N.L.R.B. 981 (1951), rev'd on other grounds. See Krambo Food Stores, Inc., 106
N.L.R.B. 870 (1953) (holding that permissible "discrimination" under provisos to § 8(a)(3) is
limited to discharge).
117. Firestone, 93 N.L.R.B. at 983 (emphasis in original). For discussion of the meaning
attached to membership "in good standing", see Wilbur Friedman, The NLRB Suffers Institutional Amnesia: The Paramax Decision, 44 LAB. U. 651 (1993).
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The Board repeatedly held that contract provisions requiring payment
of assessments other than dues and fees as a condition of employment
were unlawful."' As noted above in the discussion of Section
8(b)(1)(A), the Board also held that unions had unlawfully restrained
and coerced employees by, among other things, requiring nonmember
employees to pay strike assessments,"9 and by using members' dues
payments to satisfy arrearages caused by fines, since by using the
dues money to cover fines, the union exposed the employees to the
danger of discharge for loss of good standing for a reason other than
their failure to pay dues."
The Supreme Court has also interpreted membership under Section 8(a)(3) as limited to the obligation to pay dues and fees.' The
majority cites General Motors as further clarifying Section 8(a)(3)'s
restrictions on a union's power to require membership. As we have
seen, however, the equation of union "membership" with the satisfaction of a purely financial obligation had been at the heart of Section
8(a)(3) since its emergence from the Conference Committee. In reality, General Motors concerns an employer's efforts to read agency fee
arrangements out of Section 8(a)(3). In General Motors, the Court
held that an employer's refusal to bargain over an "agency shop"
violated Section 8(a)(5)," because the arrangement the union proposed, whereby membership was optional but all employees were
required to pay fees and dues, is not prohibited by Section 8(a)(3)
and is a mandatory subject of bargaining." The Court rejected the
employer's argument that Section 8(a)(3) protects only provisions requiring actual membership and consequently would not apply to the
union's proposal. The Court noted that the Taft-Hartley Act "made
significant alterations in the meaning of 'membership' for the purpos-

118. See, e.g., John Deere Planter Works, 107 N.L.R.B. 1497 (1954) (holding that unionsecurity provision that membership means paying dues and "general assessments" levied
against all union members invalid); International Harvester Co., 95 N.L.R.B. 730 (1951)
(holding that assessments which executive board of international union or locals can levy at

any time or in any amount are not "periodic dues" that can be required of all employees
under § 8(a)(3)).
119. Central Pipe Fabricating & Supply Co., 114 N.L.R.B. 350 (1955).
120. Bay Counties Dist. Council of Carpenters (Associated Home Builders of Greater East
Bay), 145 N.L.R.B. 1775 (1964). The Board recently reaffirmed that a contractual provision

that fines were payable before dues, coupled with a union-security clause, constitutes a threat
to employees in violation of § 8(b)(1)(A). See Teamsters Local 287 (Airborne Express), 307
N.L.R.B. 361 (1992).
121. See Radio Officers v. NLRB, 347 U.S. 17, 40-41 (1954).
122. 29 U.S.C. § 158(a)(5) (1988).
123. General Motors, 373 U.S. at 742.
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es of union-security contracts."'" The Court further noted that "[it
is permissible to condition employment upon membership, but membership, insofar as it has significance to employment rights, may in
turn be conditioned only upon payment of fees and dues," or, as the
Court's oft-quoted metaphor has it, membership is "whittled down to
its financial core.""l Thus, the majority's use of "General Motors
rights" to describe an employee's right to remain a nonmember subject only to a financial obligation is a misnomer: the true "General
Motors right" upheld by the Court is the union's right to negotiate a
union-security provision not precisely fitting the wording of the statute but clearly contemplated by Section 8(a)(3), its legislative history,
and applicable case law.
C.

Expansion of Section 7 Rights Through
the Duty of Fair Representation

Even before the Taft-Hartley Act created union unfair labor
practices in 1947, federal courts had held that unions under the RLA,
as a corollary to their exclusive status, owed represented employees a
duty to represent them all fairly. In Steele v. Louisville & Nashville
Railroad,'" black firemen sued the whites-only union that represented their unit for agreeing to classification changes that would have
caused them to lose their jobs to white workers. Noting that unions
have a duty to represent each unit employee fairly, the Supreme
Court recognized that the interests of different employees within a
unit may clash and some decisions may sacrifice individual employee
interests, but held that in making such decisions, a union must rely
on relevant considerations rather than "obviously irrelevant and invidious" standards like race." Between 1944 and 1964, all Supreme
Court cases involving the DFR, except one, involved racial discrimination."
During its first twenty years of DFR jurisprudence [in the area of
the rights of black union-represented employees] ... the Court
established broad parameters governing a union's DFR liability.
Specifically, it held that the DFR applies to unions acting under the
124.
125.
126.
127.
128.
HARV.

Id.
Id.
323 U.S. 192 (1944).
Id. at 203.
See Martin Ma", The Supreme Court and the Duty of Fair Representation, 27
C.R.-C.L. L. Rav. 129, 130 (1992).
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National Labor Relations Act, as well as the Railway Labor Act;
that the DFR applies to contract administration, as well as to contract negotiation; that the claim arises under federal law and is
actionable in federal court; and that remedies for DFR breaches
include damages and injunctions."'
The seminal case specifying both the authority and the responsibility of the bargaining representative under the NLRA, and the one
case not involving racial discrimination, is Ford Motor Co. v.
Huffman." In Huffinan, the Court dismissed the complaint of an
employee who charged that his union had exceeded its authority in
agreeing to credit new hires for previous military service when reckoning seniority. The Court noted that the statutory authority of bargaining representatives is broad but not absolute: "The complete satisfaction of all who are represented is hardly to be expected. A wide
range of reasonableness must be allowed a statutory bargaining representative in serving the unit it represents, subject always to complete
good faith and honesty of purpose in the exercise of its discretion.... Finding that the union had not overstepped its authority in
negotiating a provision giving some employees an advantage not
available to all, the Court reasoned that
[t]he National Labor Relations Act, as amended, gives a bargaining
representative not only wide responsibility but the authority to meet
that responsibility. We have held that a collective-bargaining repre-

sentative is within its authority when, in the general interest of
those it represents it agrees to allow union chairmen certain advantages in the retention of employment ....132
Similarly, the Court found the union's actions in Huffinan more
advantageous to one group of employees than to another, but held
that this difference in effect was justified by the strong public policy
interests in aiding returning veterans and the simple fact that unions
33
could not be expected to please all of the people all of the time.
The issue of the adequacy under Section 7 of a union's perfor129. Id. at 130-31 (footnotes omitted).
The Court has held further that the DFR applies to unions acting under the NLRA itself. See DelCostello v. International Bhd. of Teamsters, 462 U.S. 151 (1983). The Court has
also held that the Board and federal courts have concurrent jurisdiction over breaches of the
DFR. Vaea v. Sipes, 386 U.S. 171, 176-81 (1967).
130. 345 U.S. 330 (1953).
131. Id. at 338 (emphasis added).
132. Id. at 339.
133. Id. at 338-39.
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mance of its duties arises in federal courts frequently when employees
who have lost grievances or had them dropped sue unions, charging
that the union handled the grievance arbitrarily, dishonestly, or in bad
faith."3 In Vaca v. Sipes," S the Court acknowledged the "well-es-

tablished" doctrine that the plaintiff's bargaining representative had a
"statutory duty fairly to represent all [unit] employees, both in its collective bargaining and in its enforcement of the resulting collective
bargaining agreement."'"
Under this doctrine, the exclusive agent's statutory authority to
represent all members of a designated unit includes a statutory obligation to serve the interests of all members without hostility or
discrimination toward any, to exercise its discretion with complete
good faith and honesty, and to avoid arbitrary conduct.'37
The Court dismissed the employee's claim, finding nothing indicating bad faith in the union's handling of the grievance.
On the merits, the Court held that a union's failure to arbitrate a
grievance would not breach its DFR unless the decision was arbitrary, discriminatory, or in bad faith, and concluded on the record

before it that, as a matter of federal law, the union did not breach
its duty ....Mhe Supreme Court's holding that.., the union
did not breach its DFR ...restates the Court's earlier conclusion
that a union is not liable to a DFR breach merely because a court

later determines that the grievance the union decided not to arbitrate
had merit.'38
Eleven years after Huffinan, Humphrey v. Moore39 further de-

fined the boundaries of the DFR. In Humphrey, two bargaining units
at different employers, but represented by the same union, were
merged into one unit. An important detail was the determination of
seniority, as each shop had a separate list.Y Should the lists be

134. Vaca v. Sipes, 386 U.S. 171 (1967); Humphrey v. Moore, 375 U.S. 335 (1964).
135. 386 U.S. 171 (1967) (holding that union did not breach DFR to employee wrongfully discharged by not taking his grievance to arbitration; union considered grievance, processed it to fourth step, secured evidence favoring employee, tried to secure light work for

him at plant, and only dropped the grievance when it concluded that arbitration would be
fruitless. The union's conduct contained no evidence of bad faith).
136. Id. at 177.

137. Id.
138. Malin, supra note 128, at 133-35 (footnote omitted and emphasis added).

139. 375 U.S. 335 (1964).
140. Id. at 337.
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dovetailed or endtailed? Arbitrators ruled that the lists should be
endtailed, which resulted in heavy layoffs in the unit taking second
place. 41 In the suit brought by those employees, the Kentucky Court
of Appeals enjoined implementation of the award, finding that the
union's representation of employees in both units, and thus on both
sides of the conflict, vitiated the arbitration's legitimacy.14" The Supreme Court reversed, finding that representing employees with both
conflicting and common interests was typical of the duties of an
exclusive bargaining agent and holding that in the absence of "hostility or arbitrary discrimination" '43 unions do not violate the DFR

by representing employees with conflicting interests in grievances.1"
Significantly, Humphrey, like Vaca, rejects strict liability for a union
that engages in simultaneous representation of conflicting employee
interests. 4
The legal standards devised by the Supreme Court to determine
whether union conduct that grieves an employee or employees
breaches the DFR were set forth definitively in Vaca. The Court
plainly stated that only conduct that is arbitrary, discriminatory, or in
bad faith violates the DFR.1" The Supreme Court has also acknowledged that bargaining agents require a wide range of reasonableness
to carry out their roles and that their actions must be judged in light
of the state of the law and what the union knew at the time of the
alleged breach. The Court has reiterated this view on numerous occasions, including its recent decision in Air Line Pilots Ass'n v.
1 47
O'Neill.
In O'Neill, the Court held that a union did not breach its DFR
when it settled a strike on terms arguably less favorable than those
resulting from an abandonment of a strike.'" The Court rejected the
union's argument that its negotiation of the agreement was unreview-

141. Id. at 339.
142. Moore v. Local 89, Int'l Bhd. of Teamsters, 356 S.W.2d 241 (Ky. 1962), revd sub
nom. Humphrey v. Moore, 375 U.S. 335 (1964).
143. Humphrey, 375 U.S. at 350.
144. Id. at 346.
145. Malin, supra note 128. The Court recently emphasized the limitations on the DFR's
application: "[The DFR] is an important check on the arbitrary exercise of union power, but
it is a purposefully limited check, for a 'wide range of reasonableness must be allowed a
bargaining representative in serving the unit it represents."' Steelworkers v. Rawson, 495 U.S.
362, 374 (1990) (citation omitted and emphasis added).
146. Vaca, 386 U.S. at 190.
147. 499 U.S. 65 (1991). The Court has also held that a union's negligent conduct does
not violate the DFR. Steelworkers v. Rawson, 495 U.S. 362 (1990).
148. O'Neill, 499 U.S. 65.
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able.149 The Court noted that it had always held that in collective

bargaining, parties should be "'unrestricted by any governmental
power to regulate the substantive solution of their differences,""'
but it found that the results of the union's negotiations were reviewable with the applicable standard being whether the union's conduct
fell within a "wide range of reasonableness. '15 The Court also emphasized that conduct which allegedly breached the DFR must be
"[v]iewed in light of the legal landscape at the time of the settlement .... .'"' This recent revisiting by the Supreme Court of its

interpretation of the DFR further puts into question the strict liability
type of approach that seems to underlie the majority opinion in
Paramaxlr1
In Miranda Fuel Co.,M the Board incorporated the court-constructed doctrine of the DFR into NLRB precedent and held that
breaches of it violate Section 8(b)(1)(A). The Board's enunciation of
the DFR in Miranda Fuel recognized that Section 7 accords employees the right to be represented fully, fairly, and in good faith by the

bargaining agent."5 In the years following the Board's holding in

Miranda Fuel that a breach of the DFR also violated Section

8(b)(1)(A), the Board has used the DFR to stop unions from arbitrarily according better treatment to some employees on the basis of

race,"5 refusing to process nonmembers' grievances,'

refusing to

149. Id. at 74.
150. Id. (quoting NLRB v. Insurance Agents' Int'l Union, 361 U.S. 477, 488 (1960)).
151. Id. at 75 (citation omitted).
152. Id. at 79.
153. Paranax, 311 N.L.R.B. No. 105. The Paramax majority opinion stresses the Court's
intermittent analogies between the DFR and the fiduciary duties of a trustee. Id. (referring to
the Court's language in O'Neill, 499 U.S. at 74-77). In my view, the majority has allowed
the simile to overwhelm the actual legal standard. In establishing the analogy between the
DFR and a fiduciary relationship, the Court cites Justices Kennedy and Stevens, dissenting
and concurring respectively, in Chauffeurs, Local 391 v. Terry, 494 U.S. 558 (1990), and
gives other examples of relationships in which one party owes another a duty of special care,
such as corporate officers and directors to shareholders. The majority opinion in Terry also
analogized the DFR to a trustee/fiduciary bond, but did so within the context of its inquiry
as to whether plaintiffs suing unions for violations of the DFR were pursuing an action in
law rather than equity and are thus entitled to a trial by jury under the Seventh Amendment.
Terry, then, dealt with a highly specific issue, and does not stand for a broadening of union
obligations under the DFR. The upshot of the Court's comparison in O'Neill is that, as is the
case in these other relationships, the union owes "employees a duty to represent them adequately as well as honestly and in good faith." Id. The O'Neill Court is not, as the Paramax
majority appears to believe, "upping the ante" as to what is required from unions to meet
standards of the DFR, but is reaffirming the standards set forth in Vaca.
154. 140 N.L.R.B. 181 (1962), enf. denied, 326 F.2d 172 (2d Cir. 1963).
155. Id. at 184.
156. See, e.g., Independent Metal Workers, Local 1 (Hughes Tool Co.), 147 N.L.R.B.
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process grievances of unit employees who had brought charges
against the union,' and arbitrarily failing to process a grievance at
all. 159
In a number of cases, the Board has found that a union's failure
to provide unit employees information has violated the DFR. Many of
these cases are concerned with the union's failure to share knowledge
about the operation of a hiring hall or referral list to employees
whose lack of knowledge affects their ability to gain employment.
These cases involve a request for the information by a unit employee
and the union's refusal to provide the information. In two cases discussed below, the Board ordered the union to make the information
available to all employees and in each case the information was obtainable exclusively from the union and related to some activity over
which the union had control. As the Paramax majority and General
Counsel have conceded, no Board case requires a union to disseminate information about statutory rights.
The Board has ruled that a union's refusal to permit an employee, who suspected he was being dispatched out of order, to examine

the union's dispatch list violated Section 8(b)(1)(A).l

A union that

1573, 1574 (1964) (holding that a union whose members were employer's white employees
violated § 8(b)(1)(A) by rejecting, because of racial bias, a grievance brought by a jointly
certified brother local consisting of the employer's black employees); Local 1367, Int'l
Longshoremen's Ass'n (Galveston Maritime Ass'n), 148 N.L.R.B. 897 (1964), enforced, 368
F.2d 1010 (5th Cir. 1966) (holding that union violated § 8(b)(1)(A) by agreeing to and enforcing a 75%/25% division of work between all-white and all-black locals and by agreeing
to a system in which work gangs were composed of black employees); Local 12, United
Rubber Workers, 150 N.L.R.B. 312 (1964), enforced, 368 F.2d 12 (5th Cir. 1966) (holding
that union violated § 8(b)(1)(A) by refusing, because of racial bias, to process grievances of
black employees for back pay and for desegregation of plant facilities; union's breach of
DFR violated § 8(b)(1XA) even though it may not have resulted in encouraging or discouraging union membership).
157. Port Drum Co., 170 N.L.R.B. 555 (1968).
158. Selwyn Shoe Mfg. Corp., 172 N.L.R.B. 674 (1968).
159. Local 933, UAW (Allison Gas Turbine), 307 N.L.R.B. 1065 (1992) (holding that
union unlawfully refused to process employee's seniority grievance because of his earlier
employment with a nonunion employer); Local 417, UAW (Falcon Indus.), 245 N.L.R.B. 527
(1979) (holding that a union's failure to pursue an employee's grievance, once it had undertaken to do so, and deliberately misinforming her as to its status, violated the DFR, which
imposed on the union the duty not arbitrarily to keep the employee uninformed or misinformed about her grievance).
160. Theatre & Amusement Janitors, Local 9 (Blumenfeld Enters.), 290 N.L.R.B. 1
(1988). The Board silently adopted the administrative law judge's quotation of the comments
of then-Chief Judge Warren Burger of the D.C. Circuit Court of Appeals, to the effect that a
union, as an agent of employees, is subject to a positive duty to use reasonable efforts to
give its principal (the employees) information respecting affairs entrusted to the union. Id. at
4.
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failed to furnish information about its hiring hall practices to an employee who had requested such information also violates the DFR; the
Board ordered the union to place its referral register on a table or
ledge within employees' easy access for two years.'6 ' In a similar
case, the Board applied the DFR to order a union to disclose its
referral list pursuant to the request of an employee because employees
were dependent on the union for referrals, and without access to the
list, could not ascertain if referral rights were protected."a In another
hiring-hall case, the Board found that a union violates its DFR in its

operation of an exclusive hiring hall by not informing employees that
it was not following its posted referral rules." The failure to inform
the employees of the actual system "was arbitrary and in breach of its
duty to keep the job applicants informed and to represent them fairly.2'' A union that failed to inform employees on layoff that, under
the terms of an arbitration award, they must contact the employer
periodically also violated its DFR.' In another case, a union ordered to supply a requesting employee a copy of the applicable collective-bargaining agreement also breached its DFR by failing to provide it upon request."6

The Board has also found that a union attempting to enforce a
union-security provision has a strict fiduciary duty to inform the
employee of his/her contractual obligations and the details of his/her
arrearages and any reinstatement fee." Where a union sent con-

161. Plumbers Local 198 (Jacobs/Wiese), 268 N.L.R.B. 1312, 1319-20, enforced, 747 F.2d
326 (5th Cir. 1984).
162. Local 324, Operating Eng'rs, 226 N.L.B. 587 (1976).
163. Journeymen Pipe Fitters Local 392 (Kaiser Eng'rs), 252 N.L.R.B. 417 (1980), enf
denied, 712 F.2d 225 (6th Cir. 1983).
164. Id. at 421. See also Plumbers Local 38 (Bechtel Corp.), 306 N.L.R.B. 511 (1992)
(holding that failure to give notice of hiring hall changes violated § 8(b)(1)(A) as information
pertained to matters critical to employment).
165. Local 282, Int'l Bhd. of Teamsters (Transit-Mix Concrete Corp.), 267 N.L.R.B. 1130
(1983), enforced, 740 F.2d 141 (2d Cir. 1984). The Board stated that it recognized that there
was "no general rule imposing upon unions the affirmative obligation to publicize the terms
of each and every arbitration award," but noted that the union had approved the settlement,
which encouraged the employees to accept it; thus, when the information given to the employees at the outset was no longer valid, the union breached its DFR by failing to inform
the employees. Id. at 1130-31.
166. Law Enforcement & Sec. Officers, Local 40B, 260 N.L.R.B. 419 (1982).
167. Helmsley-Spear, Inc., 275 N.L.R.B. 262 (1985). Accord Distillery Workers, Local 38
(Schenley Distillers), 242 N.L.RB. 370 (1979), enforced, 642 F.2d 185 (6th Cir. 1981) (holding that union violated § 8(b)(1)(A) by failing to give delinquent employees full and accurate
notice of obligations under a union security provision; such an obligation is imposed by the
finality of discharge). See also NLRB v. Hotel Employees, Local 568 (Philadelphia Sheraton),
320 F.2d 254 (3d Cir. 1963). The Paramax majority concedes that Philadelphia Sheraton, in

http://scholarlycommons.law.hofstra.edu/hlelj/vol11/iss1/1

36

Devaney and Kehoe: The NLRB Takes Notice to the Max in Paramax
19931

Notice to the Max in Paramnax

flicting notices regarding arrearages, it breached that duty and thus
violated Section 8(b)(1)(A) by seeking the employee's discharge.6
In each of these cases, the information which the union was
ordered to disclose was related to the particular functions of the union
or local union and was information uniquely within the union's possession. In each case, employees suffered real and tangible consequences for what were plainly derelictions of the union's duties the job which it was accepting money from employees to accomplish.
None of these cases relied on a general lack of knowledge among
employees; their results were based on evidence adduced by the General Counsel that a request for information had been made and arbitrarily denied. In those crucial respects, the facts of the Board's DFR
notice cases differ from those in Paramax. Further, I note more generally that although a union's obligations under the DFR are significant, the other side of the doctrine has always emphasized that unions
must have a wide range of discretion, and that the party attempting to
show that union conduct was arbitrary, irrational, or in bad faith has
a heavy burden of proof. This judicial balance reserves violations of
the DFR to situations of real dereliction of duty.
D. Supreme Court Limits on Board's Authority
under Section 8(b)(1)(A)
In my dissent in Paramax, I argued that if the parties' unionsecurity clause was not unlawful on its face and the record contained
no evidence that the clause had been applied unlawfully or that unit
employees had been misled in other ways about their obligations, the
complaint should be dismissed." In my view, the Board lacks the
authority to order changes in union conduct based solely on contract
language that does not expressly avow an unlawful purpose. The
Supreme Court has repeatedly warned the Board that it has no authority to regulate union or employer conduct in areas in which Congress has not chosen to act, and that it has no authority to rewrite
lawful agreements made by unions and employers because it would
prefer that they operate under some other arrangement. In Colgate
Co. v. NLRB, a case involving Section 8(3) of the Wagner Act, the
Board found that an employer violated the Act by discharging, under

which a union sought the discharge of a represented employee, is clearly distinguishable from
this case.
168. Philadelphia Sheraton, 320 F.2d at 258.
169. Paramax, 311 N.L.R.B. No. 105 at 13-21.
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a valid closed shop clause, thirty-seven employees the CIO had expelled in a bitter organizing battle with the rival AFL.'" The Board
ordered the employer to reinstate the employees with back pay."" In
reversing the Board, the Court acknowledged that the discharges
interfered with the employees' rights under Section 7, but agreed with
the employer that the discharges were taken out of the category of
unfair labor practices by the then-valid closed shop agreement with
the CIO." The Board argued that in Rutland Court," it had prohibited discharges pursuant to a valid closed-shop contract where the
employer knew that the union was seeking the discharge to rid the
unit of an employee working to change to another union. The Court
rejected the Rutland Court doctrine, stating:
The claimed impotency of the contract as a defense here rests not
upon any provision of the Act of Congress or of state law or the
terms of the contract, but upon a policy declared by the Board.

That policy has for its avowed purpose the solution of what the
Board conceives to be an anomalous situation, in that §7 guarantees
employees the right to select freely their representative for collective
bargaining, while the proviso to §8(3) permits a closed-shop contract
with inherent possibilities for invasion of the right guaranteed by §7.
The [Board's] solution... is that the Board may not give full
effect to the proviso of §8(3) because to do so would permit circumvention of §7.'
The Court emphasized that Congress knew that the closed shop
would infringe on employees' Section 7 rights, but inserted the proviso in Section 8(3) nonetheless. The Court stated:
The Board cannot ignore the plain provisions of a valid contract
made in accordance with the letter and the spirit of the statute and
reform it to conform to the Board's idea of correct policy. To sustain the Board's contention would be to permit the Board under the
guise of administration to put limitations in the statute not placed
there by Congress ....

The emasculation of the contract pressed

for by the Board in order to achieve that which Congress refused to
enact into law cannot be sustained.1' 7

170.
171.
172.
173.
174.
175.

Colgate Co. v. NLRB, 338 U.S. 355, 356-59 (1949).
Id. at 360.
Id. at 360, 364.
In re Rutland Court Owners, Inc., 44 N.L.R.B. 587 (1942).
Colgate, 338 U.S. at 362 (emphasis added).
Id. at 363-64.
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Supreme Court law dealing with the post-Taft-Hartley NLRA has
similarly expressed the view that the Board is not empowered to "reform" a provision, whether in the Act or in a collective-bargaining
agreement, to suit its own view of correct policy. In Teamsters Local
357 v. NLRB, a case which I believe controls the result in Paramax,
the Court reversed the Board's holding that the very existence of a
hiring hall was an unlawful encouragement to join the union, and that
therefore it would condition the operation of halls on the inclusion in
agreements covering them of language assuring non-discriminatory
operation of the hall. " ' The Board arrived at this policy for reasons
similar to those in Colgate and embraced by the majority in
Paramax: it perceived what it thought was an anomaly in the Act and
it sought to correct the limitation on employees' Section 7 rights by
imposing an extra requirement on a union or an employer. The Court
was just as direct in Teamsters Local 357 as it was in Colgate, and,
noting that Congress had not outlawed the hiring-hall, it rejected the
Board's reasoning outright:
[Tihe hiring hall, under the law as it stands, is a matter of negotiation between the parties. The Board has no power to compel directly or indirectly that the hiring hall be included or excluded in collective agreements ....
[The Board's] power... is restricted to
the elimination of discrimination. Since the present agreement contains such a prohibition, the Board is confined to determining
whether discrimination has in fact been practiced. If hiring halls are
to be subjected to regulation that is less selective and more pervasive, Congress not the Board is the agency to do it."
In a companion case to Teamsters Local 357, NLRB v. News
Syndicate Co.,1" the Court went further to remind the Board that its
powers were proscriptive, not prescriptive. In News Syndicate, the
Court reversed a Board holding that a contract requiring that foremen
be union members and that they hire employees was unlawful on its
face as encouraging membership in the union." The Court disagreed, finding it not unlawful on its face, as it did not require journeymen and apprentices to be union members, and the contract also
stated that in regard to hiring, the foremen were solely the employer's

176.
177.
178.
179.

Id.
Id. at 676-77.
NLRB v. News Syndicate Co., 365 U.S. 695 (1961).
News Syndicate Co., 122 N.L.R.B. 818 (1959).
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agents." ° In upholding the contract provisions, the Court stated:
[A]s we said in Teamsters Local 357... we will not assume that

unions and employers will violate the federal law, favoring discrimination in favor of union members against the clear command of this
Act of Congress. As stated by the Court of Appeals, "In the absence of provisions calling explicitly for illegal conduct, the contract
cannot be held illegal because it failed affirmatively to disclaim all
illegal objectives."'' .

Thus, although the Paramax majority correctly rejected the argument that the parties' union-security clause is unlawful on its face,
their finding that the clause is not unlawful (assuming for the sake of
argument that the language is ambiguous, which I do not concede)
has as a necessary consequence the dismissal of the complaint, as
Congress has not chosen to regulate labor relations in the manner the
majority believes is appropriate in Paramax-type situations. In fact,
the Act affirmatively permits employers and unions to agree that
membership can be a condition of employment." The language "in
good standing" is a term of limitation, and the Supreme Court has, in
General Motors, upheld a union's right to negotiate a union-security
clause not tracking the statute but harmonious with its meaning and
purpose while calling for no unlawful activity, and has directed the
Board not to assume that unions or employers are going to break the
law when there is no evidence that they have already done so.'"
In Paramax, the Board majority also treads in other areas previously declared off-limits by the Supreme Court. In holding that the
union was obligated to provide members as well as nonmembers with
a partial account of judicial interpretations of the obligations under a
union-security clause,"' the Board may well have interfered in a
union's internal affairs, another course of action against which the
Supreme Court has warned. Once again, the analysis should begin
with the threshold question of whether the Board has the statutory

180. NLRB v. News Syndicate Co., 365 U.S. at 699.
181. Id. at 699-700 (citations omitted).
182. Consequently, efforts to craft policies, and efforts to persuade the Board to craft
policies, that will somehow take the word "membership" out of § 8(a)(3) have an air of
futility. They resemble painting windows and doors on the side of an elephant and putting it
on the market as a bungalow - it is impossible to escape the fact that one is stuck with an
elephanL If Paramax goes to an appeals court, the majority opinion may well go the way of
the Board's similar efforts in Colgate, Teamsters Local 357, and News Syndicate.
183. NLRB v. General Motors Corp., 373 U.S. 734 (1963).
184. Paramax, 311 N.L.R.B. No. 105 at 2, 7.
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authority to find that the union's conduct - maintaining a lawful
union-security clause that does not inform employees of the right to
resign from the union - is unlawful and that it must communicate
certain information to its members by letter. With respect to unions
and their relations with members, the relevant Board authority is set
forth in Section 8(b)(1)(A); with respect to the Board's authority to
monitor choices a union makes in handling its internal affairs, that
authority is, according to Congress and the Supreme Court, limited,
and union members have causes of action outside the NLRA respecting internal union matters. In NLRB v. Allis-Chalmers Manufacturing
Co.," the Court, in upholding a union's right to fine members for
crossing picket lines, construed Section 8(b)(1) and its legislative
history to conclude categorically that Section 8(b)(1) does not empower the Board to call unions before it on matters involving strictly
internal conduct. A union's communication with its members, other
than Board notices to employees, seems clearly an internal affair,
unless the communique restrains or coerces employees. The Court
commented on the interplay between union freedom from internal
regulation and the rights accorded employees by the Landrum-Griffin
Act:m"
Even then, [as Congress considered measures to protect employees
as union members in the Landrum-Griffin Act], some Senators
emphasized that "in establishing and enforcing statutory standards
great care should be taken not to undermine union self-government
or weaken unions in their role as collective-bargaining agents ......
Congress expressly recognized that a union member may be "fined,
suspended, expelled, or otherwise disciplined," and enacted only
procedural requirements .... Congress added a proviso to the
guarantee of freedom of speech and assembly disclaiming any intent
"to impair the right of a labor organization to adopt and enforce
reasonable rules as to the responsibility of every member toward the
organization as an institution .... '
In the LMRDA, Congress enacted a bill of rights for union
members in their dealings with their unions. Section 101(a)(3)" of
the LMRDA limits the circumstances under which unions can increase

185. 388 U.S. 175 (1967).
186.
(1988)
187.
188.

Labor-Management Reporting and Disclosure Act of 1959, 29 U.S.C. §§ 401-531
[hereinafter "LMRDA"].
Allis.Chalmers, 388 U.S. at 194 (citations omitted).
29 U.S.C. § 411(a)(3) (1988).
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dues and assessments and Section 101(a)(4)' protects employees'
right to sue their unions.1"
In addition, NLRA precedent indicates that ordering the union to
mail its members a letter telling them that they can resign if they
wish oversteps the Board's role in the overall scheme of the labor
laws. In Carpenters Local 60 v. NLRB, 91 the Supreme Court overturned the Board's order that a union operating a hiring hall under an
illegal closed-shop agreement repay members the payments unlawfully
exacted from them, as in the Board's view, allowing the union to
keep its spoils would not have effectuated the Act's policies. The
Court distinguished CarpentersLocal 60 from cases in which unions
had unlawfully forced employees to join, under which circumstances
reimbursement would be appropriate. In Carpenters Local 60, the
Court found no evidence of coercion, so reimbursement was not appropriate: "[wlhere no membership in the union was shown to be influenced or compelled by reason of any unfair practice, no 'consequences of violation' are removed by the order. . . ."" Similarly,

in this case, the General Counsel has not alleged that a single unit
employee was coerced or restrained into union membership; therefore,
as in Carpenters Local 60, no remedy is directly relevant and the
Board's order becomes "punitive and beyond the power of the
Board."1
In truth, the underlying presupposition of the majority's opinion
in Paramax is that every union member is a potential objector. 94
That may be true as a logical proposition, but it is unlikely to be true
in fact, and as a characterization of what union membership means, it
189. 29 U.S.C. § 411(a)(4) (1988). As noted above, employees also have a federal cause
of action arising out of the NLRA to sue unions for breaches of the DFR. See supra note
129.
190. Section 603(b) of the LMRDA, 29 U.S.C. § 523(b) (1988), states that nothing in the
LMRDA shall be construed to "impair or otherwise affect the rights of any person under the
National Labor Relations Act, as amended... ." Id. Section 10(a) of the NLRA also provides in pertinent part:
"The Board is empowered... to prevent any person from engaging
in any unfair labor practice affecting commerce. This power shall not be affected by any
other ... law." 29 U.S.C. § 160(a) (1988).
Thus, I do not suggest here that employee ights under the LMRDA replace their
rights under the NLRA or that the Board should not find violations where unions have coerced or restrained members. I mention the LMRDA to indicate that, under that statute, as
well as the NLRA, union self-government is a principle to be protected.
191. 365 U.S. 651 (1961).
192. Id. at 655 (citation omitted).
193. Id.
194. Paramax, 311 NL.R.B. No. 105 at 9-10 (discussing NLRB v. Hotel Employees
Local 568 (Philadelphia Sheraton), 320 F.2d 254 (3d Cir. 1963)).
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is unsupported in national labor law and history. The Carpenters
Local 60 case presumed, in the absence of evidence to the contrary,
that individuals were union members because they wanted to be.'"
In Railway Clerks v. Allen," the Supreme Court rejected the propriety of claims by employees who had not made their objections known
to the union. "The union receiving money exacted from an employee
under a union-shop agreement should not in fairness be subjected to
sanctions in favor of an employee who makes no complaint of the
use of his money for such activities...1
It is clear that Congress has authorized the Board to order
changes in collective-bargaining agreements only in extreme circumstances: where the contract language clearly calls for unlawful behavior. The majority's unspoken

-

and unsupported

-

presumption in

Paramax that the union was taking advantage of employees by ambiguously wording its union-security clause seems to be at odds with
the language of Section 8(a)(3), the legislative history, and the Court
precedent.
E. Changing Rights of Nonmembers
Between 1954 and 1987, beginning under the RLA with Railway
Employees v. Hanson,1" the rights of nonmember employees under
union-security agreements in workplaces governed by other legal
frameworks were expanding. In Hanson, the Supreme Court upheld
the validity of an agency shop under RLA Section 2, Eleventh, but in
Machinists v. Street,"9 the Court limited the reach of Section 2,
Eleventh by holding that the provision does not permit a union, over
the objections of nonmembers, to spend fees collected from them
under union-security provisions on political causes. The Court widened the RLA's limitation on the expenditure of compulsory fees in
Railway Clerks v. Allen, holding that unions could compel objecting nonmembers to pay only for activities "germane to collective bargaining ....
Parallel cases in the public sector similarly recognized that un-

195.
196.
197.
198.
199.
200.
201.

Carpenters Local 60, 365 U.S. at 654.
373 U.S. 113 (1963).
Id. at 119 (citation omitted).
351 U.S. 225 (1956).
367 U.S. 740 (1961).
373 U.S. 113 (1963).
Id. at 121.
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ion-security agreements are permissible but restricted a union's discretion in spending fees of objecting nonmembers, based on the
objectors' First Amendment rights. The Court upheld the constitutionality of agency shop clauses in the public sector in Abood v.
Detroit Board of Education,' so as long as the union did not spend
objectors' fees on ideological activities outside its duties as the exclusive bargaining agent. In Lehnert v. Ferris Faculty Ass'n the
Court summarized guidelines for which activities a union could compel public sector objectors to subsidize, drawing on RLA cases:
Hanson and Street and their progeny teach that chargeable activities
must (1) be "germane" to collective-bargaining activity; (2) be justified by the government's vital policy interest in labor peace and
avoiding "free riders"; and (3) not significantly add to the burdening
of free speech that is inherent in the allowance of an agency or
union shop.'
F. Beck and the Duty of Fair Representation
In 1988, the Supreme Court faced in Beck the issue of whether
Section 8(a)(3) similarly restricts the use of objecting nonmembers'
fees. The charging parties in Beck based their federal claim in relevant part on the union's DFR: they argued that "the union failed to
represent their interests fairly and without hostility by negotiating and
enforcing an agreement that allows the exaction of funds for purposes
that do not serve their interests and in some cases are contrary to
their personal beliefs." The union argued that Section 8(a)(3) permits unions to exact from nonmembers the same dues and initiation
fees required of members.' The Court rejected this defense and
held that Street's' interpretation of Section 2, Eleventh controlled
union-security provisions under Section 8(a)(3) because the two statutes were in all material respects identical.' The Court concluded
that "§8(a)(3), like its statutory equivalent, §2, Eleventh of the RLA,

202. 431 U.S. 209 (1977).
203.
204.

111 S. Ct. 1950 (1991).
Id. at 1959.

205. Communication Workers of Am. v. Beck. 487 U.S. 735, 743 (1988).
206. Id. at 736-37.
207. International Ass'n of Machinists v. Street, 367 U.S. 740 (1961) (holding that RLA
§ 2, Eleventh does not permit unions to spend dues exacted from objecting nonmembers on

nonrepresentational activities.)
208.

Beck, 487 U.S. at 745.
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authorized the exaction of only those fees and dues necessary to 'performing the duties of an exclusive representative of the employees in
dealing with the employer on labor-management issues"'" and that
a union's expenditure of funds from objecting nonmembers for other
purposes violates the DFR" ' Significantly, the Court did not specify
any alteration of the standards for breaches of the DFR that violate
Section 8(b)(1)(A)." n
Ill. CONCLUSION

The Board's power over unions under Section 8(b)(1)(A) reflects
four key attributes of the Board's general statutory authority:
(1) Although Section 8(b)(1)(A) covers a number of different
spheres of activity - embracing conduct toward employees both before and after they become represented - it covers only actions that
restrain or coerce employees.
(2) A major theme in Section 8(b)(1)(A)'s history has been the
Board's efforts to expand its authority over unions to prescribe to
them "better" ways of carrying out their statutory missions, and to
deter, not only unfair labor practices, but conduct perceived as inconsistent with employees' Section 7 rights, in the face of repeated
admonitions to the Board by the Supreme Court not to step into
Congress' shoes and attempt to regulate what Congress has left unregulated.
(3) The judicial doctrine of the DFR is inextricably intertwined
with the principle that the bargaining representative is allowed a wide
range of reasonableness and cannot be found to have breached the
DFR without a consideration of the state of the law at the time its
decisions were made - in other words, a policy of strict liability is
at odds with the DFR's history and use.
(4) The Board's authority with respect to internal matters is
209. Id. at 762-63 (quoting Ellis v. Railway Clerks, 466 U.S. 435, 448 (1984)).
210. Id. at 762.
211. Because of the concurrent jurisdiction of the Board and the federal courts over DFR
cases, federal court standards and case law vary somewhat from Board orders and remedies.
As the Supreme Court stated:
Unlike the unfair labor practice provisions of the NLRA, which are concerned primarily with the public interest in effecting federal labor policy, the duty of fair
representation [in the federal courts] targets "the wrong done the individual employee" ..... Thus, the remedies appropriate for unfair labor practices may differ
from the remedies for a breach of the duty of fair representation, given the need
to vindicate different goals.
Chauffeurs, Local 391 v. Terry, 494 U.S. 558, 573 (1990) (citations omitted).
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further limited by the NLRA and its interpretation by the Supreme
Court, and by Congress' passage of the LMRDA to spell out the
rights of members with respect to their union.
In my view, the legislative and judicial histories of Sections
8(a)(3) and 8(b)(1)(A) afford considerable guidance as to how the
Board should handle allegations of failure to give notice of statutory
rights under Section 8(b)(1)(A). The case law and the statute suggest
that the Board should leave untouched discretionary union behavior
that Congress has not regulated; it should use its authority under
Section 8(b)(1)(A) to correct actual restraint and coercion and to
remedy and deter unlawful behavior."2
The Paramax majority's adoption of an activist model of judicial
administrative decision-making in dealing with the notice and union
security issues seems peculiarly at odds with the judicial restraint
philosophy of the Reagan and Bush administrations, whose nominees
currently control the Board. It will be interesting to see if the Clinton
Administration appointees view this area as one which needs to be
regulated. If so, one Board's judicial activism may become another's
judicial restraint.

212. The Board's power "to command affirmative action is remedial, not punitive, and is
to be exercised in aid of the Board's authority to restrain violations and as a means of re-

moving or avoiding the consequences of violation ...

" Consolidated Edison Co. v. NLRB,

305 U.S. 197, 236 (1938), quoted in Carpenters Local 60, 365 U.S. at 655.
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